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CARLSON, JUSTICE, FOR THE COURT:

1. This is the third time Roger Eric Thorson has been before this Court. After his

conviction by a Harrison County jury of capital murder and his sentence to death in 1988, this

Court remanded this case for a Batson heaing to determine if the prosecution violated the



Batson criteria in exercigng its peremptory challenges. Thorson v. State, 653 So. 2d 876
(Miss. 1995). Upon remand, the drcuit court found no Batson violaion. Thorson once agan
appealed to this Court which reversed his conviction and remanded this matter for a new trid
findng that a juror was improperly chdlenged based soldy on her religious affiliation.
Thorson v. State, 721 So. 2d 590 (Miss. 1998). A new tria was conducted on June 3, 2002,
in the Circuit Court of the Second Judicid Didtrict of Harrison County, Hon. Jerry O. Terry
presding. The jury once again found Thorson guilty of capitd murder, and he was sentenced
to death by lethd injection. Thorson appeds this conviction, citing thirty-three assgnments
of error. Finding these assgnments to have no merit, we dfirm the judgment and sentence of
the Circuit Court of the Second Judicid Didtrict of Harrison County.
FACTSAND PROCEEDINGSIN THE TRIAL COURT

12. On March 4, 1987, Roger Eric Thorson visted Edgewater Mdl in Biloxi in order to tak
to his former fiancee, Gloria McKinney. He was worried that his neighbor and girlfriend
Patricia Cook might have sad some things to Gloria, so he wanted to apologize to her in
person. When Thorson arived at the mdl, he learned from his friend, Reggie Brazed, that
McKinney would not get off work from Morrison's until 4:00 p.m. However, Thorson
remaned a the mdl until McKinney left a 4:45 pm. When McKinney exited the madl,
Thorson approached her car, told her that he had come to apologize and asked her for a ride to
the Cedar Lake exit. When they arrived at the exit, Thorson asked McKinney to keep driving
towards his house because he dill needed to talk to her. At this time, Thorson pulled a knife
on McKinney. McKinney continued to drive at knife point until Thorson directed her to a dirt

road. Thorson then ordered McKinney to remove al of her clothes and turn with her back



fadng hm. He then placed a .22 revolver pistol on the dashboard which he had recently
purchased from his neighbor, Paul Quinn. After McKinney removed her clothes, Thorson
removed a piece of rope from his jacket pocket and tied her hands behind her back. He then
placed her brassere in her mouth and tied it around her neck. Thorson then raped Gloria
McKinney. After he raped her, Thorson took a towe that he had found in McKinney’s car and
wiped down everything that he thought he might have touched because he did not want any of
his fingerprints in her car. Thorson asked McKinney if she would tell anyone what had just
happened, and she shook her head indicating that she would not. Thorson told her that he did
not believe her. He then took the knife and dit her throat. Thorson got out of her car and
removed a blue jacket which he had given to Gloria, a plagtic power seering fluid bottle and
Glorids wallet. He removed Glorias driver’'s license from the wadlet because he wanted a
picture of her. He threw the bottle and wallet into the woods so it would appear that someone
else had hurt Gloria. At this time Gloria was Stting in the car, bleeding from the wound to her
neck. She was ale to get out of her car and work the brassere from her mouth. When she
screamed for help, Thorson waked back to the car and shot her in the head with the .22
revolver. He then ran home and hung Glorids coat in his closet. Thorson walked to Petricia
Cook’s traler, which was directly behind his, and cleaned his hands and the knife with bleach
to remove any traces of blood or gunpowder resdue. He then went back to his traller and
wrapped the knife, gun, shdls and Glorids watch in Gloria's jacket and buried it in a vacant lot
near histraler.

13. Thorson was arrested for the murder of Gloria McKinney on March 8, 1987. On June

3, 1987, Thorson was indicted in the Second Judicial Digtrict of Harrison County for the



capitd murder and fdony kidnapping of Gloria McKinney. Trial commenced on June 3, 2002.
During the trid the State cdled severa witnesses to tedtify during its case-in-chief. Regindd
Brazed fird tedtified that at the time of Gloria McKinney's desth he was the head chef a the
Morrison's located in Edgewater Mdl. Brazed stated that when he left work on March 4, 1987,
at approximately 3:30 or 4:00 p.m., Thorson was waiting in the parking lot. Thorson asked
Brazedl what time McKinney would be getting off of work, and Brazea responded that he was
not sure. Thorson explaned that there were “some things he wanted to get straight with her.”
14. The State dso cdled Rick Gaston who was employed by the Harrison County Sheriff’'s
Department. On March 5, 1987, Gaston was a Captain with the Patrol Divison and was Shift
Supervisor. Gaston fird came in contact with Thorson when he was investigating McKinney's
disappearance. Thorson told Gaston that he had not seen McKinney for severd months.
However, Gaston informed Thorson that he had been seen talking to her a the mal. Thorson
explained that he had been there to see the Clydesdde horses and had seen her briefly in the
parking lot when she got off of work. Thorson informed Gatson that he would be willing to hep
with the invedtigation in any way. Gatson then drove Thorson to the Central Intelligence
Divison (CID) where he was introduced to Investigator Jerry Tootle. Once at the CID, Thorson
changed his gory and told the investigators tha McKinney had given him a ride from the mdl
the previous day. Thorson spent severd hours a the CID talking to investigators on the evening
of March 5, 1987, before he was returned home. The body of Gloria McKinney was
subsequently found on March 7, 1987. After the body was discovered, the investigators visited
Thorson's home agan. Thorson voluntarily offered to come to the CID. He was not under

ares a thistime.



5. Robert Burriss, employed by the Biloxi Police Department, testified that as acrime
scene technician, he was cdled to the scene where McKinney's body and automobile were
discovered. Burriss identified severd pictures taken a the scene of the crime which portrayed
blood found in the victim's car, the victim with her throat cut and the victim lying in her car.
Burriss dso identified photographs depicting the victims hands bound and the victims mouth
gagged with her brassere. Burriss testified that when he processed the victim's automobile for
fingerprints, he was only able to develop streaks which led him to beieve the car had been
wiped clean.

T6. Next, Richard Giraud, employed by the Harrison County Sheriff’s Department, testified
that as an investigator a the time of McKinney’s murder he was present during the interview
of Thorson a the CID on the evening of Mach 5, 1987. Giraud tedtified that Thorson
continuoudy changed his story regarding talking to and seeing McKinney the previous day.
During the next interview on March 7, 1987, Thorson informed the investigators that he and
McKinney had driven past the Cedar Lake exit to a dirt road and had engaged in sexud
intercourse. Thorson stated that McKinney then dropped hm off at home. Thorson remained
a CID untl he was arrested at gpproximatdy 1:30 am. March 8, 1987. Giraud testified that
he was arrested due to incondstencies in his statements. On the morning of March 8, 1987,
Giraud received information from Petricia Cook that evidence was buried near Thorson's
resdence. Giraud tedtified that the investigators found a gun, a blue jacket, a picture from the
victim's driver's license and a knife. After finding these items, Giraud testified that he returned
to CID and Thorson was brought from the County Jal to Jerry Tootle€'s office in the CID for

further quedioning. Giraud tedtified that when Thorson was shown the knife, he stated, “Wadll,



| guess you know the rest of the story.” Thorson was then mirandized and he made a video taped
confession admitting to the murder of Gloria McKinney.

q7. Dr. Paul McGary, a forensc pathologist, testified that he performed the autopsy on
Gloria McKinney on March 8, 1987. In dexribing the injuries suffered by McKinney, Dr.
McGarry stated that “[s]he had a dash wound across the front of her neck that opened up her
voice box, opened a hole in her larynx. She had a bullet wound to the head that went in the right
temple, and had sprinkled around it gunpowder on the skin and hair, indicating it was close
range.” Dr. McGarry tedtified that the cause of McKinney's death was a “gunshot wound to the
head at close range.” The wound to the vicim's neck would not have been faid with proper
management. A sexud assault kit was dso performed on McKinney due to the extensve
injuriesto her genitas.

118. Michad Stroud, an employee of the Harrison County Sheriff’'s Department, testified
that he executed a walver to dlow the Department to draw a sample of Thorson’'s blood. Stroud
aso tedtified that a rgpe kit was performed on the victim. Christopher Larson, employed by
RdiaGene Technologies in New Orleans, Louisana, tedtified that he peformed a DNA
andyss on the semen taken from the rgpe kit and the blood taken from Thorson. From the
andyss Larson was die to daermine that “the vagind swab from Gloria McKinney was
consgent with the gendtic profile from the blood of Roger Thorson.” At the end of this
tesimory, the State rested. Thorson then moved for a directed verdict, and the tria court
denied the motion.

T9. During the defendant's casein-chief, Pdrica Cook, Thorson's former gifriend

tedtified that she gave a satement to Giraud on March 9, 1987. Cook tedtified that she told the



invedtigators that Thorson had buried evidence on some property near his home. Cook aso
tettified that when Thorson arrived a her home on the night of March 4, 1987, he washed his
hands with bleach.

110. Dr. George Tate, a dinicd psychologid, testified that after spending ten and one-hdf
hours with Thorson, reviewing police records and menta hedth reports, and conducting several
psychologicad exams, Thorson was “not so impared by mental disease or defect to make him
incompetent to give a confesson.”

11. Richard Isham tedified that he spoke with Thorson on March 7, 1987, at the Harrison
County Jal. During the conversation, Isham was wearing a wire and tape recorder. Isham
tedtified that he did not inform Thorson that their conversation was being recorded. Isham
tedtified that when he asked Thorson about the crime, Thorson responded that “there is no
circumgtantia evidence and he was sticking to his story.”

12. Thorson dso testified during his case-in-chief. Thorson tedified that he did goto
Edgewater Mdl to tak to McKinney. He stated that he only had her drive him to his house in
Woolmarket. Thorson tedtified that during his inteview he was threatened and physicaly
abused. He dated that he only made the confesson because he feared for the lives of
McKinney's two young daughters. The defense rested. The State findly rested after offering
no rebuttal testimony.

113. On June 7, 2002, the jury returned a verdict of guilty. A sentencing hearing was held,
and, on June 8, 2002, the jury returned the verdict of death finding three aggravators.

1) That the capitd offense was committed while engaged in the commission of
akidnapping;



2) The offense was heinous, cruel and torturous; and

3) The offense was committed with the purpose of covering up and hiding
evidence.

714.  On June 14, 2002, Thorson filed his motion for a INOV or, in the aternative, for a new
trid. A hearing was held on the motions, and on July 8, 2002, the trid court denied the post-
trid motions. On August 19, 2002, Thorson was granted permisson to file an out of time
apped to this Court.
ANALYSIS

715. The standard for this Court’'s review of an agppea from a capital murder conviction and
death sentence is aundantly clear. On appeal to this Court, convictions upon indictments for
capital murder and sentences of death must be subjected to “heightened scrutiny.” Balfour v.
State, 598 So. 2d 731, 739 (Miss. 1992) (citing Smith v. State, 499 So.2d 750, 756 (Miss.
1986); West v. State, 485 So.2d 681, 685 (Miss. 1985)). Under this method of review, al
doubts are to be resolved in favor of the accused because “what may be harmless error in a case
with less at stake becomes reversible error when the penalty is death.” Id. (quoting Irving v.
State, 361 So.2d 1360, 1363 (Miss. 1978)). See also Fisher v. State 481 So.2d 203, 211
(Miss. 1985).

l. “Avoiding or Preventing a Lawful Arrest or Effecting an Escape
from Custody” Aggravator

16. One of the aggravating circumstances limited by datute is that the capital offense must
be committed “for the purpose of avoiding or preventing a lawful arrest or effecting an escape
from custody.” Miss. Code Ann. § 99-19-101(5)(e) (Rev. 2000). Thorson argues that (1) the
aggraveting factor should not have been submitted to the jury because there was insufficent
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evidence to do so, (2) the evidence fails to support the finding of this aggravating factor, and
(3) thejury faled to find the “avoiding arrest” aggravating circumstance.

A. Legal sufficiency of the evidence to support aggravator
17. The standard of review for the legd sufficiency of evidence iswell-settled:

[W]e must, with respect to each eement of the offense, condder dl of the
evidence--not just the evidence which supports the case for the prosecution--in
the ligt mogt favorable to the verdict. The credible evidence which is consstent
with the gult must be accepted as true. The prosecution must be given the
benefit of dl favorable inferences that may reasonably be drawn from the
evidence. Matters regarding the weight and credibility to be accorded the
evidence are to be resolved by the jury. We may reverse only where, with
respect to one or more of the eements of the offense charged, the evidence so
considered is such that reasonable and fair-minded jurors could only find the
accused not guilty.

Sheffield v. State, 749 So.2d 123, 125 (Miss. 1999) (quoting Gleeton v. State, 716 So.2d

1083, 1087 (Miss. 1998)). The dandard for reviewing the sufficiency of the evidence to
support an “avoiding lawful arrest” ingruction is dso well-settled:

[i]f there is evidence from which it may be reasonably inferred that a substantia
reason for the killing was to conced the identity of the killer or killings to
“cover ther tracks’ so as to avoid apprehenson and eventua arrest by
authorities, then it is proper for the court to dlow the jury to consder this
aggravating circumstance.

Under this congruction the Court properly submits this aggravator to the jury
if evidence exisged from which the jury could reasonably infer tha conceding
the killer’s identity, or covering the killer's tracks to avoid apprehenson and
arrest, was a substantia reason for the killing.

Hansen v. State, 592 So.2d 114, 152-53 (Miss. 1991). See also Manning v. State, 735 So.2d
323, 350 (Miss. 1999); Woodward v. State, 726 So.2d 524, 541 (Miss. 1997); Carr v. State,
655 So0.2d 824, 853-54 (Miss. 1995); Chase v. State, 645 So.2d 829, 856-58 (Miss. 1994);

Lanier v. State, 533 So.2d 473, 490 (Miss. 1988); Leatherwood v. State, 645 So.2d at 651



(Miss. 1983). “[Jurors are entitted to make the logica connection between the injuries
auffered and findng an inference that the defendant murdered his victim to avoid arrest.”

Holland v. State, 705 So.2d 307, 355 (Miss. 1997). The defendant's efforts to avoid arrest
after the murder may aso be considered in connection with this aggravator. 1d. at 355-56.

Thus, it is this Court's role to “inquire into whether there is any credible evidence upon which

the jury could find the aggravating circumstance in question.” Carr v. State, 655 So.2d 824,
854 (Miss. 1995) (citing Lanier v. State, 533 So. 2d 473, 490 (Miss. 1988)).
118. When the State offered its sentencing indruction, it incdluded three separate eements
to consder in aggravation: (1) engaged in kidnapping, (2) especidly henous, atrocious and
cud, ad (3) for the purposes of avoiding and preventing arrest. Thorson objected to the
“avoiding arrest” aggravator. In overruling this objection and granting the “avoiding arret”
aggravator, the trid court Sated:
COURT: | think that based upon his testimony aone, if they wish to accept

that as being beyond a reasonable doubt, that after he had had the

sexud encounter with the defendantd mean, the victim a the

scene and had cut her throat, that he said that he started to leave

a that point in time, and then determined that he would not, and

that's when he killed her. Taking that dong with the fact that he

tried to wipe dl identification or dl fingerprints off the car and

so forth, that that could be considered as evidence of his attempt

to escape prosecution. I'll give that one.
119. The trid court’s ruling is supported by the evidence presented at tria. In his video taped
confession, Thorson states that after rgping McKinney, he took a towel and wiped her car down
to remove any traces of fingerprints that he might have left on the car. He then asked

McKinney if she would tdl anyone what had happened. After indicating that she would naot,

Thorson, not bdieving her answer, dit her throat. Thorson then removed severd items from
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McKinney's car and threw them into the woods to make it appear as if someone else where
respongble for the crime. Upon returning home, he washed his hands and the knife in bleach
and buried saverd items of which would tie him to the crime scene.
20. We have hdd that:
If there is evidence from which it may be reasonably inferred that a substantial
reason for the killing was to conced the identity of the killer or killers or to
“cover thar tracks’ so as to avoid apprehenson and eventua arrest by
authorities, then it is proper for the court to dlow the jury to consder this

aggraveing circumstance.

Leatherwood v. State, 435 So.2d 645, 651 (Miss. 1983). In Wiley v. State, 750 So.2d 1193
(Miss. 1999), this Court found that the granting of the indruction on this aggravator was
proper. This Court determined that the victims knew Wiley and his efforts to dispose of and/or
conceal the evidence of his cime were auffident to support the avoiding arest instruction.
“That is, there is evidence from which the jury could have reasonably inferred that a substantial
reason for the murder was to conceal Wiley's identity, or cover his tracks, so as to avoid
apprehension and eventud arrest.” In Chase v. State, 645 So.2d 829 (Miss. 1994), this Couirt,
finding both testimony and physicad evidence which judified the avoiding arest circumstance,
Stated:

The cases ... dealy indicate that the key to resolving this question of avoidance

of arrest lies squardy on whether or not evidence exised within the record

which would have adlowed the jury to make reasonable inferences therefrom that

the conceding of Chase's identity, and the covering of his tracks in order to

avoid detection, apprehension and arrest, was a substantiad reason for the killing

of Elmer Hart.

|d. at 858.
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7121. Smilaly in the case sub judice, we find that there is sufficient evidence in therecord
which would have dlowed the jury to make reasonable inferences that Thorson killed
McKinney in an attempt to concea his identity and cover his tracks to avoid arrest. Therefore,
we find thisissue to be without merit.
B. Weight of the evidence concer ning the aggr avator
922. Thorson next argues that the jury’s finding of the “avoiding ared” aggravator was
agang the ovewhdming weaght of the evidence. In the preceding section of this opinion, a
factud bads for granting this indruction has been set forth, thus determining that the evidence
a trid was auffidet to support the finding of this aggravator by the jury. Our standard of
review regarding dams that a jury’s verdict is agang the ovewhdming weght of the evidence
is
In determining whether a jury verdict is agang the overwhdming weght of the
evidence, this Court must accept as true the evidence which supports the verdict
and will reverse only when convinced that the circuit court has abused its
discretion in faling to grant a new trid. Only in those cases where the verdict
is so contrary to the overwheming weight of the evidence that to dlow it to
gand would sanction an unconscionable injustice will this Court disturb it on
goped. As such, if the vedict is agang the overwheming weight of the
evidence, then anew trid is proper.
Pruitt v. State, 807 So.2d 1236, 1243 (Miss. 2002) (citing Dudley v. State, 719 So.2d 180,
182 (Miss. 1998)). In Maiben v. State, 405 So.2d 87 (Miss. 1981), this Court stated:

We have hdd in numerous cases that the jury is the sole judge of the credibility
of the witnesses and the weight to be attached to their testimony. We have
further sad that we will not set asde a guilty verdict, absent other error, unless
it is clearly a result of prgudice, bias or fraud, or is manifestly against the
weight of credible evidence.

405 So. 2d at 88 (citations omitted).

12



123. After a thorough review of the record before this Court, we find that there isample
evidence to support the jury’'s finding of the “avoiding arrest” aggravator. Therefore, this claim
iswithout merit.

C. Congtitutionality of nonstatutory aggravator finding
924. Thorson next contends that the jury faled to properly find the “avoiding arrest”
aggravator. The language contained in the ingtruction given to the jury reed:

COURT: Condder only the fdlowing eements of aggravation in
determining whether the death pendty should be imposed:

kkkkk*k

3. The cepita offense was committed for the purpose of avoiding
or preventing a lawful arest or effecting an escgpe from custody.

The jury returned its verdict finding that “[tlhe offense was committed with the purpose of
covering up and hiding evidence.” (emphads added). Thorson contends that this aggravator,
found by the jury, does not exig under Miss. Code Ann. 8 99-19-101(5). Thorson further
agues that this verdict was unrespondve to the indructions submitted to the jury and,
therefore, convicted Thorson of a non-existent offense.

125.  When the jury returned to the courtroom with its verdict, the tria court reviewed the
written finding of the jury. After reviewing the verdict, the trid court invited counsd to
approach the bench and examine the verdict. After the verdict was examined by counsd, the
trid court asked the clerk to read doud the verdict. Thorson was then formally sentenced by
the trid court. Thorson made no objection to the form of the verdict returned by the jury.
Thorson also made no objection to the form of the verdict as to this aggravator in either of the
written motions for new trid. Therefore, this clam is proceduraly barred. Notwithstanding

any procedurd bar, thisissue has no merit.

13



926. ThisCourt has hdd that:
[tihe generd rule, as found in the texts, is that ordinarily the verdict is sufficient
in form if it expresses the intent of the jury so that the court can understand it,
or that the test of the validity of a verdict is whether or not it is an intdligible
answer to the issues submitted to the jury.

Wilson v. State, 197 Miss. 17, 19 So.2d 475, 475 (1944) (citations omitted). In Jordan v.
State, 786 So.2d 987 (Miss. 2001), the defendant argued that the jury’s verdict was ambiguous
because it did not state that the aggravator existed beyond a reasonable doubt. This Court
determined that the dam was proceduradly barred because an objection was not made when
the verdict was returned. 1d. at 1003 (ating Edwards v. State, 737 So.2d 275, 306-07 (Miss.
1999); Smith v. State, 729 So.2d 1191, 1216-17 (Miss. 1998)). However, in addressing the
merits of the claim, this Court stated:

we note that the jury verdict in this case is not in ided form. Apparently, the jury

did not take the time to reword aggravator number 3 into a responsve and

dfirmdive dtatement, as opposed to a suggestion or question. However, the

entire verdict leaves no doubt as to what the jury found.
Jordan, 786 So. 2d at 1003.
927. Here, there can be no doubt that the jury found the “avoiding arrest” aggravator to exist
in this case. Evidence was presented that Thorson wiped McKinney's car clean of all
fingerprints so as to hide his identity. He threw items into the woods in the attempt to cast
doubt on the true perpetrator. Thorson, immediady upon returning home, washed his hands
and the knife used to dit McKinney' s throat in bleach.
128.  Pursuant to URCCC 3.10:

When the jurors have agreed upon a verdict they shal be conducted into the

courtroom by the officer having them in charge. The court shdl ask the foreman

or the jury pand if an agreement has been reached on a verdict. If the foreman

14



or the jury pand answers in the affirmative, the judge shdl cal upon the
foreman or any member of the panel to ddiver the verdict in writing to the clerk
or the court. The court may then examine the verdict and correct it as to matters
of form.

kkkkk*k

If a verdict is so defective that the court cannot determine from it the intent of

the jury, the court shdl, with proper indructions, direct the jurors to reconsider

the verdict. No verdict sdl be accepted urtil it clearly reflects the intent of the

jury. If the jury persgs in rendering defective verdicts the court shdl declare

amigrid. . ..
The trid court and counsd dl examined the verdict once returned by the jury. After finding the
verdict to be in proper form, the verdict was read into the record, and the defendant was
formdly sentenced by the trid court. A fair reading of the verdict convinces us that the jury's
decison is unambiguous, and Thorson's dam is without merit. See, e.g., Wilson v. State, 197
Miss. 17, 20, 19 So.2d 475 (1944) ("Ordinaily, [a] verdict is auffident in form if it expresses
the intent of the jury so that the court can understand it.").

Il." Especially heinous, atrocious or cruel" aggravator
129. Ancther aggravating circumstance limited by datute is that the capital offense must be
“egpecidly henous, atrocious or crud.” Miss. Code Amn. 8 99-19-101(5)(h) (Rev. 2000).
Thorson argues that (1) the aggravating factor should not have been submitted to the jury
because there was insufficient evidence to do so, (2) the evidence fails to support the finding
of this aggravating factor, (3) the jury faled to find the “avoiding arest” aggravating
circumstance, (4) the jury was not properly limited as to the aggravator, and (5) even if limited,

the aggravator remains conditutionaly vague.

A. Legal sufficiency of the evidence to support aggravator

15



130. When the State offered its sentencing instruction, Thorson objected to the“especidly
heinous’ aggravator. Thorson argued that the aggravator was not gpplicable because unlike
supporting case law, this case did not involve “torture or prolonged hours and hours of
auffering.” In overruling this objection and granting the “especidly heinous’ aggravator, the
trial court stated:
COURT: I’'m aso going to give the especidly heinous, atrocious and crue

even though at one point | had indicated that | probably wouldn’t

amply because of the Court's dtitude toward that particular

element. But | gave that same eement in 1987 or ‘88 in the trid.

And the Supreme Court dfirmed the conviction, and that was

raised - - that was one of the indructions that was given, and

apparently they reviewed it. | know the personnel on that court has

changed since the case was dfirmed. But if they - - they’re going

to have to say they made a misake, then, if | give it. So I’'m going

to defineit and giveit.
131. Thorson argues that there was no evidence presented at tria to support the submisson
of this aggravator to the jury. The State argues that the evidence presented at this triad was
amog the exact evidence presented at the first trid. However, in the first trid this Court did
not address the issue of the “especidly heinous’ aggravator. See Thorson v. State, 653 So. 2d
876 (Miss. 1995).
132.  In the present case, the victim was ordered to drive to a deserted dirt road at knife point,
where she was bound, gagged and raped. The victim was asked if she would tell anyone what had
happened. When she indicated that she would not, her attacker told her that he did not beieve
her and then dit her throat. The vidim was then left to bleed to death in her car while her killer

cleaned up after himsdf. When the vidim attempted to scream for help, Thorson shot her in
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the head. In his confession, he dated that, “I had aready cut her throat and she was aready
auffering,” so he shot her.
133. In Davisv. State, 684 So.2d 643, 662 (Miss. 1996), we held that the number of wounds
and the fact that death was not immediae, but prolonged may be properly considered as
evidence supporting a jury's finding of the “especidly heinous’ aggravator. In Evans v.
Thigpen, 631 F. Supp. 274, 285 (SD. Miss. 1986), aff'd, 809 F.2d 239 (5th Cir. 1987), the
United States Didrict Court for the Southern Didrict of Missssppi stated that "[t]he mental
anguish and psychologicd torture suffered by the victim prior to the infliction of the death-
producing wound may be considered with respect to the 'heinous, atrocious or cruel' factor and
make its application conditutiondly unobjectionable” See also Stevens v. State, 806 So.2d
1031, 1060 (Miss. 2001).
134. Here, we find that there is suffident evidence in the record which would have dlowed
the jury to find the “especidly heinous’ aggravator to exist. Therefore, we hold this issue to
be without merit.

B. Weight of the evidence concer ning the aggr avator
135. Thorson next argues that the jury’s finding of the “especidly heinous’ aggravator was
agang the ovewhdming weight of the evidence. In the preceding section of this opinion, a
factud bads for granting this indruction has been set forth, thus determining that the evidence
a tria was sufficient to support the finding of this aggravator by the jury.
136. Thorson stated that at least ten to fifteen minutes eapsed between the time the victim's

throat was cut and when she was shot. Dr. McGarry testified that with proper management, the
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neck wound would not have been fad. However, McKinney was bound and gagged and on a
deserted dirt road where proper care was not attainable.
137. After a thorough review of the record before this Court, we find that there isample
evidence to support the jury’s findng of the “especidly heinous’ aggravator. Therefore, this
cdam iswithout merit.

C. Congtitutionality of nonstatutory aggravator finding
1138. Thorson next contends that the jury faled to properly find the “especidly heinous’
aggravator. The language contained in the ingtruction given to the jury reed:

COURT: Consder only the fdlowing dements of aggravation in
determining whether the death pendty should be imposed:

kkkkk*k

2. Whether the capitd offense was especidly heinous, atrocious
orcrud.. ..

The jury returned its verdict finding that “[tjhe offense was heinous, crud and torturous.”
(emphess added). Thorson contends that this aggravator, found by the jury, does not exist
under Miss. Code Ann. 8 99-19-101(5). Thorson further argues that the jury convicted Thorson
of anon-existent offense.

139. As dtated in the previous issue, Thorson did not object to the form of the verdict once
it was returned by the jury. Therefore, this issue is procedurdly barred. Procedura bar
notwithstanding, this issue is dso without merit. Although the jury verdict is not in ided form,
the verdict leaves no doubt as to the finding of the jury. See Jordan v. State, 786 So.2d 987
(Miss. 2001); Wilson v. State, 197 Miss. 17, 20, 19 So.2d 475 (1944). Evidence was
presented that McKinney was held at knife point and was forced to drive to a secluded area

Once there, she was forced to undress. McKinney was then raped, her throat was cut, and she
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was left to bleed to death. When she attempted to scream for help, Thorson shot McKinney in
the head. Also in the limiting ingruction, which will be discussed in greater detail in the
section below, the jury was indtructed that a heinous offense was a “conscienceless or pitiless
cime which is unnecessarily torturous to the victim.” (emphasis added). Therefore in finding
the aggravator of “heinous, crud and torturous,” the jury followed the instructions of the court.
Therefore, there can be no question as to the intent of the jury, and this issue is without merit.
D. Limiting ingtruction
40. Thorson next argues that the limiting indruction given for the “especially heinous’
aggravator did not properly limit the aggravator. Sentencing Instruction SP-2 stated:
The Court indructs the jury that in conddering whether the capitd offense was
egpecidly heinous, arocious or crud: henous means extremely wicked or
shockingly evil; arocious means outrageoudy wicked and vile, and crud means
designed to inflict a high degree of pain with indifference to, or even enjoyment
of the suffering of others.
An especidly heinous, atrocious or cruel capital offense is one accompanied by
such additiond acts as to set the crime agpart from the norm of capita
murders-the conscienceless or pitiless crime which is unnecessarily torturous
to the vidim. If you find from the evidence beyond a reasonable doubt that the
defendant utilized a method of killing which caused serious mutilation, that
there was dismemberment of the body prior to death, that the defendant inflicted
physcd or mentd pan before death, that there was mental torture and
aggravation before death, or that a lingering or torturous death was suffered by
the victim, then you may find this aggravating circumstance.
Thorson objected to this indruction at trid daing that dthough it may be a correct definition
of the law, it was “horribly offensve. . . extremely graphic and shocking and unnecessary.”

Thorson argued that the dements discussed in the ingruction were not applicable to the instant

case. The trid court, in overruling the objection and in alowing the indruction to be granted,
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stated that the “purpose of the objection [is] to set this crime apart or to set this element apart
from al other capital murder cases or capitd offenses. .. .”

41. Thorson argues that firs paragraph of the above instruction was held unconditutiond
by the United States Supreme Court in Shell v. Mississippi, 498 U.S. 1, 111 S.Ct. 313, 112
L.Ed.2d 1 (1990). Thorson further contends that in Hansen v. State, 592 So. 2d 114 (Miss.
1991), this Court announced that the language hdd uncondtitutional in Shell should not be
submitted to juries. Therefore, Thorson concludes that Ingruction SP-2 has been determined
by the United States Supreme Court and this Court to be per se objectionable. In Shell, the
Supreme Court found that when used done, language identical to that used in the first paragraph
of ingruction SP-2 was not congtitutionally sufficient. 498 U.S. a 2. However, in Clemons
V. Mississippi, 494 U.S. 738, 110 S.Ct. 1441, 108 L.Ed.2d 725 (1990), the Supreme Court
determined that the first sentence of the second paragraph was a proper limiting instruction
when used in conjunction with the language from Shell. This Court has repeatedly held this
identica ingruction to be conditutiondly sufficdent. See Knox v. State, 805 So.2d 527, 533
(Miss. 2002); Puckett v. State, 737 So.2d 322, 359-60 (Miss. 1999); Jackson v. State, 684
$S0.2d 1213, 1236-37 (Miss. 1996). Therefore, this argument is wholly without merit.

E. Congtitutionality of the aggravator

42. Thorson argues that the United States Supreme Court has never approved alimiting
indruction for Miss. Code Anmn. 8 99-19-101(5)(h); therefore, this section must be stricken
as unconditutional. Similar limiting language like that employed in the last sentence of

Ingtruction SP-2, was approved by the Supreme Court in Lewis v. Jeffers, 497 U.S. 764, 768-
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70, 110 S.Ct. 3092, 3096, 111 L.Ed.2d 606, 615-16 (1990) and Walton v. Arizona, 497 U.S.
639, 645-47, 110 S.Ct. 3047, 3053, 111 L.Ed.2d 511, 523-24 (1990). In Puckett v. State, 737
So. 2d 322 (Miss. 1999), this Court, finding that the language approved by the Supreme Court
in Walton was smilar to the indruction used in the case a bar, denied the defendant’'s clam
that the Supreme Court had faled to approve any limiting ingruction for Missssippi’'s
“egpecidly heinous, arocious or crud” aggravator. Therefore, thisissue is without merit.

[11. The application of Ring v. Arizona

143. Thorson argues that the recent cases of Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428,
153 L.Ed.2d 556 (2002) and Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147
L.Ed.2d 435 (2000), require that his sentence be vacated. This issue is raised for the first time
on appea by Thorson and is thus, procedurdly barred. Notwithstanding the procedura bar, this
issue is without merit.

44. Thorson argues that Ring prohibits the duplicaive use of the kidnapping aggravator as
the sole sdection factor at the pendty phase when the jury had previoudy found that Thorson
committed the aime at the culpability phase. Thorson also argues that Miss. Code Ann. 8 97-
3-19(2)(e) is unconditutiond in that it permits the jury to apply the deasth pendty where
murder was committed during the course of certain felonies, but does not authorize the death
pendty in cases of sample murder. Findly, Thorson contends his indictment was improper as
it faled to enumerate the aggraveting factors. This Court has previoudy discussed all of these
issues as they relate to the recent cases of Ring and Apprendi. As we have continuously held
that these case have no gpplication to Missssppi’s capitd murder sentencing scheme, we find

these issues to be without merit. See Berry v. State, 882 So. 2d 157, 170-73 (Miss. 2004)
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(We have previoudy discussed these cases at length and concluded that they address issues
wholly digtinct from our law, and do not address indictments & dl.)

145. InBerryv. State, 882 So 2d 157 (Miss. 2004), we held that:

Missssippi's capitd scheme is didginct from Arizonds in the dngle most
rdevant respect under the Ring holding: that it is the jury which determines the
presence of aggravating circumstances necessary for the impostion of the death
sentence. See Miss. Code Ann. § 99-19-101 (2000).

Likewise, the Ring court consdered Missssppi's scheme to be pat of a
mgority of states who have responded to its Eighth Amendment decisons and
require that juries make the find determination as to the presences of
aggravaing circumstances. Ring, 536 U.S. at 608 n. 6.

Berry, 882 So. 2d a 173. In Stevens v. State, 867 So.2d 219 (Miss. 2003), the defendant

argued that his death sentences should be vacated because the aggravaing circumstances which
charged capitd murder were not included in his indictment. This Court held that:

The State is correct in its assertion that a defendant is not entitted to formal
notice of the aggravatling circumstances to be employed by the prosecution and
that an indictment for cepitd murder puts a defendant on sufficient notice that
the datutory aggravaing factors will be used against him. Smith v. State, 729
So.2d 1191, 1224 (Miss. 1998) (relying on Williams v. State, 445 So.2d 798
(Miss.1984)).
We bdieve that the fact that our capitad murder statute liss and
defines to some degree the possble aggravating circumstances
surdy refutes the appelant's contention that he had inadequate
notice. Anytime an individud is charged with murder, he is put on
notice that the death pendty may result. And, our death penaty
datute clearly dates the only aggravating circumstances which
may be relied upon by the prosecution in seeking the ultimate
punishment.
Id. at 804-05. Thisissue iswithout merit.

Stevens v. State, 867 So0.2d at 227. See also Puckett v. State, 879 So 2d 920 (Miss. 2004);
Holland v. State, 878 So.2d 1, 9 (Miss. 2004).

146. InWilcher v. State, 697 So.2d 1087, 1108 (Miss. 1997), this Court held:
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Wilche dso argues that the use of the undelying fdony as an aggravating
circumgance violaes the Eighth Amendment in that it does not "genuindy
narrow” the class of death-digible defendants. Wilcher did not raise this issue
a trial, and therefore, is procedurally barred from doing so on apped. Walker
v. State, 671 So.2d 581, 612, (Miss.1995) (citing Foster v. State, 639 So.2d
1263, 1270; Cole v. State, 525 So.2d 365, 369 (Miss.1987)). Furthermore,
even if the issue were not proceduraly barred, this Court has repeatedly rejected
the argument raised by Wilcher:
The use of the undelying fdony .. a an aggravator during
sentencing has been conggently uphdd in capital cases. This
Court has stated:
The agument is the familiar "dacking” argument
that the state can elevate murder to felony murder
and then, udng the same circumstances can eevate
the cime to capitd murder with two aggravating
circumstances. As pointed out in Lockett v. State,
517 So.2d 1317, 1337 (Miss.1987), this Court has
congstently rgected this argument.
Minnick v. State, 551 So.2d at 96-97. The United States Supreme
Court has confirmed that this practice does not render a death
sentence unconditutiond. Lowenfield v. Phelps, 484 U.S. 231,
108 S.Ct. 546, 98 L.Ed.2d 568 (1988). See also, Ladner v. State,
584 So.2d 743, 763 (Miss.1991).
Walker, 671 So.2d at 612.

*kkkkk*k

Wilcher's find agument on this point is that the felony murder aggravator is
disproportionate  within the meaning of the Eighth Amendment. Specificdly,
Wilcher argues that unintentiond fdony murder is punishable by death, while
premeditated murder, standing aone, is not.
Our precedents make cler that a State's capitd sentencing
scheme must ... genuinely narrow the class of defendants
digble for the death penalty. When the purpose of a satutory
aggravaing circumstance is to enable the sentencer to distinguish
those who deserve capital punishment from those who do not, the
circumstance mugt provide a principled basis for doing so. If the
sentencer fairly could conclude that an aggravating
circumstance applies to every defendant eligible for the death
penalty, the circumstance is constitutionally infirm.
Blue v. State, 674 So.2d 1184, 1216 (Miss.1996) (quoting Arave v. Creech,
507 U.S. 463, 474, 113 S.Ct. 1534, 1542, 123 L.Ed.2d 188 (1993)) (emphasis
inorigind).
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Not every defendant digible for the death pendty will have committed murder
while in the course of robbery or kidnapping or the other statutorily enumerated
fdonies. See Miss. Code Ann. 8§ 97-3-19. Therefore, the felony murder
aggravator genuingly narrows the class of defendants eligible for the death
pendty. Furthermore, "[tlhe legidature has a very great latitude in prescribing
and fixing punishment for crime” Smith v. State, 419 So.2d 563, 567
(Miss.1982), overruled on other grounds, Willie v. State, 585 So.2d 660, 681
(Miss.1991).

Moreover, the aggravaing factor for murder committed during the course of a
robbery is conditutiond. See Lowenfield v. Phelps, 484 U.S. 231, 108 S.Ct.
546, 98 L.Ed.2d 568 (1988). See also Lockett v. State, 614 So.2d 888, 897
(Miss1992) ["This Court has previoudy determined that Missssppi's capitd
sentencing scheme, as a whole, is conditutiond."]. For these reasons, Wilcher's
argument fals

Wilcher, 697 So.2d at 1108-09. Therefore, thisissue is without merit.

V. The application of Stromberg v. California

747.  On appeal Thorson argues for the fird time that his death sentence mus be vacated due
to the rule of independent sufficiency announced in Stromberg v. California, 283 U.S. 359,
51 S.Ct. 530, 75 L.Ed. 1117 (1931). Two rules were derived from Stromberg. Firs, “a generd
verdict mug be set asde if the jury was ingructed that it could rely on any of two or more
independent grounds, and one of those grounds is insufficient, because the verdict may have
rested exdusvey on the insuffident ground.” Zant v. Stephens, 462 U.S. 862, 881, 103 S.Ct.
2733, 2745, 77 L.Ed.2d 235 (1983). Thorson argues this rule of Stromberg applies because
dthough the jury was given three separate aggravators to consider, the jury only properly found
one aggravator to exist, Miss. Code Ann. § 99-19-101(5)(d). Thorson's arguments are barred
by his falure to present it to the trid court. Notwithstanding the procedurd bar of raisng this

issue for the fird time on apped, this Court has previoudy determined that the jury properly
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found dl three aggravators which were properly submitted to them to exis. Therefore, this rule
of Stromberg does not apply.
148. The second rule of Stromberg “encompasses a stuation in which the genera verdict
on a snglecount indictment or information rested on both a conditutiond and an
uncondiitutional ground.” Zant, 462 U.S. a 882. Thorson argues this rule is applicable again
dting the jury’s “nongatutory and presumed, disassociated articulation” of Miss. Code Ann.
§ 99-19-101(5)(e). Notwithstanding the procedura bar, this Court has previoudy discussed
this issue and has determined that the jury properly found that Thorson committed the offense
for the purpose of avoiding arrest. Therefore, the second rule of Stromberg dso is
ingpplicable to the case at bar. Thisissue is dso without merit.

V. Jury Ingtruction DS-5
149. The standard of review for chalengesto jury indructionsis asfollows:

Jury indructions are to be read together and taken as a whole with no one

indruction taken out of context. A defendant is entitled to have jury ingructions

given which present his theory of the case; however, this entitlement is limited

in that the court may refuse an indruction which incorrectly states the law, is

covered farly esawhere in the indructions, or is without foundation in the

evidence.
Heidel v. State, 587 So.2d 835, 842 (Miss. 1991) (internal citations omitted). Thorson argues
that the trial court erred in refusing to grant Jury Ingtruction DS-5. The State objected to DS-5
as repetitive of Jury Ingruction DS-4 which the trid court granted. The trid court agreed with
the State and refused the ingtruction as being repetitive.

150.  Jdury Ingtruction DS-5 read asfollows:

Each individud juror must decide for himsdf or hersdf whether desth or life
imprisonment is the appropriate punisment for defendant. Even if mitigating
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circumstances do not outwelgh aggravating circumstances, the law permits you
the Jury to impose a sentence of life imprisonment without posshility of parole
or a sentence of life imprisonment with the posshbility of parole out of a
determination that one of those sentence is the agppropriate punishment under
the circumgances. Only if you, the jurors, unanimoudy agree beyond a
reasonable doubt that death is the appropriate punishment may you impose the
sentence of death. You should indicate your findings on the jury verdict form
which you will have with you in the jury deliberation room.

Jury Ingtruction DS-4, which was given to the jury, read asfollows:

The court indructs the jury that you are not required to find unanimoudy that a
mitigating circumdance exists before consdeing it. You are required to
consider all mitigating circumstances. In considering the mitigating
cdrcumgances, each of you may decide for yoursdf what weght and
congderation is to be given to mitigating circumstances. Each individud juror
is required to congder dl mitigating circumstances found by tha juror, whether
or not the other jurors found them. A mitigaing circumstance does not have to
be proven beyond a reasonable doubt to exist.

You may sentence the Defendant to life imprisonment if you find that only one
mitigating crcumstance exiss and multiple aggravating circumstances  exigt.
You may aso sentence the defendant to life imprisonment if you find that no
mitigating circumgance exids. You ae not required to find any mitigating
circumgtances in order to return a sentence of life imprisonment. Nor does the
findng of an aggravating circumgance require that you return a sentence of
desth.

You, the jury, dways have the option to sentence the defendant to life
imprisonment, whatsoever finding you make.

Thorson argues that DS-5 is not repetitive of DS-4 because DS-5 contains the command that
the jury must “unanimoudy agree beyond a reasonable doubt that death is the appropriate
punishment” in order for the jury to return such punishment. First, when reading the jury
indructions as a whole, Jury Indruction SP-1 sufficiently ingructed the jury they must
unanimoudy find that in order to return a sentence of death, the aggravaing factors mugt

outweigh the mitigating circumstances beyond a reasonable doubt.
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51. Second, this indruction is nothing more than a mercy instruction and was properly
refused by the trid court. Miss. Code Ann. 8 99-19-101(2)(c) requires that the jury find that
the mitigating circumstances outweigh the aggravaing circumstances. See Foster v. State, 639
So0.2d 1263, 1301 (Miss. 1994); Shell v. State, 554 So.2d 887, 904 (Miss. 1989); Jordan v.
State, 365 So.2d 1198 (Miss. 1978). See also Gray v. Lucas, 677 F.2d 1086 (5th Cir. 1982).
In Hansen v. State, 592 So.2d 114, 150 (Miss. 1991), this Court held that "our cases have
consgently refused to hold that the Court is required to grant a mercy instruction.” Therefore,
thisissue is without merit.
V1. Jury Ingtruction DS-10
52. Thorson next argues that the trid court erred in refusng Jury Instruction DS-10, which
defined “mitigating circumstance’ to the jury. The State objected to the instruction as an
improper statement of law, and the indruction was refused by the trid court. The State argues
that the jury was properly indructed through Jury Ingtruction SP-1 as to the definition of a
mitigating factor. We agree. SP-1 fuly informed the jury of what a mitigating factor is and how
it is to be condgdered. Therefore, condgdering the jury ingructions as a whole, the trial court
properly refused to grant Jury Instruction DS-10. See Woodham v. State, 800 So.2d 1148,
1156 (Miss. 2001); Williams v. State, 803 So.2d 1159, 1163 (Miss. 2001). This issue is
without merit.
VII. Jury Ingtructions DS-4 and DS-14
153. Thorson next contends that the triad court erred in refusing Jury Instruction DS-14 only

after the trid court, in indructing the jury, failed to enunciate the word “individud” in Jury
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Ingtruction DS-4. Thorson argues that DS-14 was only refused because it was repetitive of DS
4, inthat DS-14 stated:

Each individud juror must decide for himsdf or hersdf whether death is the
only appropriate punishment for ROGER ERIC THORSON. Only if each and
every juror finds beyond a reasonable doubt that death is the appropriate
punishment may you impose a death sentence.

The State argued that in light of granting DS-4, this indtruction was repetitive. Thorson argued
that athough it was “repditive in that you have said al 12 must agree, [] that's not saying the
same thing, that al 12 agree as it is for each and every one must find.” The trid court stated:
[A]s far as DS-14 is concerned, the first sentence saying that “must decide for
himsdf or hesdf whether death is the only appropriate punishment for Roger
Thorson,” 1 don't think that they have to decide that that is the only appropriate
punishment. They can jus dmply find that it is an appropriate punishment.
Because they might find that sure, life without parole is appropriate; life with
parole is appropriate. But to say that they’ve got to exclude these others, that's
not necessarily what they have to do. They have to decide whether or not the
aggravding circumgtances outweigh the mitigating circumdances, and then
assess the penalty.
The State further argued that:
The purpose, the State feds, of these individua ingtructions that redly say all

the same thing. . . is that the word “individud” is highlighted. That is an effort to
dngle out - - have an individud hold out potentidly for being againgt the desth

penalty.
The trid court agreed with the State's argument and refused Jury Ingruction DS-14. Therefore,
the trid court correctly found that Jury Indruction DS-14 was an incorrect statement of law
and properly refused to grant such an ingdruction. See Simmons v. State, 805 So. 2d 452, 500
(Miss. 2001); Williams v. State, 667 So. 2d 15, 23 (Miss. 1996). Therefore, we find this issue

to be without merit.

VIII. Jury Ingtruction DS-6
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154. Thorson next argues that the trid court erred in refusng to grant Jury Instruction DS-6.
The firg part of the indruction mirrored an ingruction aready granted by the tria court which
explaned the procedure used in a capitd murder case. The trid court dso explaned this
procedure to the jury during vor dire. However, the finad sentences of the indruction read,
“The death pendty is a unique punishment. It is find and irrevocable. You must render a
decison based on the evidence free from passon and prgudice” The State objected to this
indruction dating that these sentences were improper. The trid court announced his concerns
regarding the ingruction finding:

It sounds to me in the second paragraph that the Court is arguing to the jury the

defense. The only way | will gve DS-6 is to delete the second paragraph, which

| think is repetitious with the firgt sentencing instruction actudly.
Thorson submitted the indruction as origindly read, and the trid court refused the ingruction.
Thorson argues that the trid court erred in refudng to grant the indruction because the jury
was not indructed that (1) the focus of the capital sentencing decision is not the same as an
ordinary case, (2) the sentence of death is a unique Studion in that it is irrevocable and find,
and (3) the jury’ s sentencing decison must be made free from passion and prejudice.
155. Thorson cites three cases to support these propositions. Woodson v. North Carolina,
428 U.S. 280, 303-04, 96 S.Ct. 2978, 2991, 49 L.Ed.2d 944 (1976) (“[D]esath is a punishment
different from dl other sanctions in kind rather than degree.”); Gregg v. Georgia, 428 U.S.
153, 187, 96 S.Ct. 2909, 2931, 49 L.Ed.2d 859 (1976) (“[D]eath as a punishment is unique in
its severity and irrevocability.”); Flores v. Johnson, 210 F.3d 456, 459 (5" Cir. 2000) (“Death
is the mogt final, and most severe, of punishments”). While these general propostions are

true, none of these cases stands for the propostion that the jury must receive an ingtruction
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dding that a death sentence proceeding is different from an ordinary crimind proceeding.
Thorson has faled to cite any rdevant authority in support of this assertion. This Court has
continuoudy held that such falure to cite rdevant authority “obviates the appellate court's
obligetion to review such issues. SSimmons v. State, 805 So.2d at 487 (citing Williams v. State,
708 So.2d 1358, 1362-63 (Miss. 1998)). Therefore, this issue is not properly before the
Court and is proceduraly barred from our consideration.

156. Procedural bar notwithstanding, the tria court properly denied Jury Instruction DS-6.
As previoudy dated, during voir dire, the trid court properly informed the jury that sentencing
was different in capita cases. The trid court generdly explaned to the jury that it would
determine the pendty which would be imposed. The jury was further subjected to the desth
qudification process conducted during voir dire. The jury was adso indructed that it should
“condder and weigh any aggravating and mitigating circumstances, [], but you are cautioned not
to be swayed by mere sentiment, conjecture, sympathy, passion, prejudice, public opinion or
public feding.”(emphads added). Therefore, the jury was fuly instructed to make its decision
free from “passon” and “prejudice.” We find this issue to be without merit.

IX. Jury Instructions DS-15 and DS-8

157. Thorson argues that the trid court improperly refused to grant Jury Instructions DS-8
and DS-15. The State objected to both indructions beng given to the jury. As to DS-8, the
State argued that athough the instruction was a correct statement of law, it was confusing to
the jury. The trid court agreed and denied the indtruction as repetitious of the ingructions
dready given. As to indruction DS-15, the State argued and the trid court agreed that the

ingtruction was repetitive.
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58. DS-8read asfollows:

The Court ingructs the jury that mere probabilities are not sufficient to warrant
a finding of an aggravaing circumgance. It is not sufficent tha the grester
weight or preponderance of the evidence supports the aggravating circumstance.
It is aso not aufficient that it may be more probable than not that the aggravating
circumstance exists.

Before you may find an aggravating circumdance, the prosecution must
convince you of its existence beyond a reasonable doubt. If the prosecution has
faled to produce such proof, it is your sworn duty not to find the aggravating
circumstance.

DS-15 read asfollows:
The Court instructs the jury that before the defendant can be sentenced to deeth,
any aggravating circumstances must be proven to you beyond a reasonable doubt.
It mugt dso be proven to you beyond a reasonable doubt that the mitigating
circumstances do not outweigh the aggravating circumgances. Findly, it must
aso be proven to you beyond a reasonable doubt that death is the only
gppropriate punishment for defendant.
If upon the evidence any one of you has a reasonable doubt as to any of these
matters, the Jury mug inform the Court, in writing, that you are unable to agree
unanimoudy on punishment.
Thorson argues that the language found in these two ingructions is not found in any of the
indructions given to the jury. The trid court properly ingructed the jury in Jury Instruction
SP-1 as to the proper burden of proof in finding aggravating circumstances in order to return
the pendty of death. The trid court ingructed the jury that “[yJou must unanimoudy find,
beyond a reasonable doubt, that one or more of the preceding aggravating circumstances exists
in this case to return the death pendty.” Therefore, the trid court was correct in refusng DS-8
on the grounds that it was repetitious of other ingtructions given.
159. As to Jury Ingruction DS-15, Thorson argues only the first sentence is covered under

Jury Instruction SP-1; therefore, it is not repetitive. In this ingtruction, Thorson argues that the

jury mugt be ingructed that they mugt find “beyond a reasonable doubt that the mitigating
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circumstances do not outweigh the aggravating circumstances” This datement is contrary to
datute and case law. Miss. Code Ann. § 99-19-101(2)(c) & (3)(c) require that the jury find that
mitigating circumstances outweigh the aggravating circumstances. This Court has hdd that
“beyond a reasonable doubt” is not the burden on the weighing process.

The magority rule of this Court is that the jurors are required to find the

exigence of each aggravating circumstance beyond a reasonable doubt, but the

jury is not required to find that the aggravating circumstances beyond a

reasonable doubt outweigh the mitigating circumstances following the dHatute.
Edwards v. State, 737 So.2d 275, 314 (Miss. 1999) (citations omitted). See also Simmons
v. State, 805 So. 2d at 500; Berry v. State, 703 So. 2d 269, 289-90 (Miss. 1997).
160. This ingtruction dso contains language that requires the jury to find that death isthe
only appropriate pendty. This Court has addressed this issue numerous times and has
continuoudy hdd that the Misssappi statutory scheme does not require any such finding. See
Simmons, 805 So. 2d at 500; Williams v. State, 684 So. 2d at 1202. We find the trid court
properly refused Jury Ingruction DS-15. Thisissueis, thus, without merit.

X. Jury Instructions DS-16 and DS-17
161. Thorson next argues the tria court erred in refusing to grant Jury InstructionsDS-16
and DS-17. The State objected to these two instructions as mercy ingtructions. In refusing to
grant the ingructions, the trid court stated that athough the jury could dlow mercy if they so
chose, it was not proper for the court to comment on them affording mercy.
62. DS-16read asfollows:

The Court indructs the Jury that a decison to afford an individua defendant

mercy and thereby sentence him to life imprisonment without possbility of

parole or to life imprisonment with the posshility of parole would not violate
the laws of this State or your oath as jurors. Even if you find there are no
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mitigating circumstances in this case which are worthy of your consderation,
then, neverthdess, you may dill sentence defendant to life imprisonment
without possibility of parole of life imprisonment with possbility of parole.
DS-17 read asfollows:
The Court indructs the Jury that, whether mitigating circumstances exist or not,
you may recommend mercy for the defendant and sentence him to life
imprisoorment  without possibility of parole or life imprisonment with
posshility of parole. This recommendation is soldy in your discretion and not
controlled by any rue of lav. You may make such recommendation with or
without a reason.
Thorson concedes that DS-17 was a mercy indruction; however, Thorson argues that only the
fird sentence of DS-16 contained mercy language. Thorson further argues that pursuant to the
Eighth and Fourteenth Amendments, ether the firg sentence of DS-16 or DS-17 in its entirety
should have been submitted to the jury.
163. This Court has explictly held that a “defendant has no right to a mercy indruction.”

Ladner v. State, 584 So.2d 743, 761 (Miss. 1991). See also Edwards v. State, 737 So.2d
275, 317 (Miss. 1999); Doss v. State, 709 So.2d 369, 394 (Miss. 1996); Foster v. State, 639
So.2d 1263, 1300-01 (Miss. 1994). “The United States Supreme Court has held that giving a
jury ingruction dlowing consideration of sympathy or mercy could induce a jury to base its
sentencing decison upon emotion, whim, and caprice instead of upon the evidence presented
a trid.” Jordan v. State, 728 So.2d 1088, 1099 (Miss. 1998) (citing Saffle v. Parks, 494 U.S.
484, 492-95, 110 S.Ct. 1257, 108 L.Ed.2d 415 (1990)). Therefore, in light of the foregoing
authorities, we find the trid court properly refused to grant the two mercy indructions. This
issue is without merit.

XI. Prosecutorial Conduct
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64. Thorson next contends that the argument of the prosecutor during the closing argument
of the pendty phase of the trid amounted to prosecutorial misconduct. Thorson contends that
the prosecution employed a “send a message’ argument, argued that Thorson had shown no
remorse, used a vicim impact argument and findly misstated evidence surrounding
McKinney's death. Thorson objected only one time during the closng argument of the State
during the pendty phase of the trid. That objection did not address any of the issues raised
here by Thorson. This Court has repeatedly held that “[i]f no contemporaneous objection is
made, the error, if any, is waved. This rule's gpplicability is not diminished in a capita case.”
Foster v. State, 639 So.2d 1263, 1270 (Miss. 1994). See also Walker v. State, 671 So.2d
581, 597 (Miss. 1995). Therefore, Thorson's falure to object a tria bars this clam from
consderation on gppedl. Notwithstanding the procedurd bar, this issue is without merit.
165. Thorson contends that numerous instances of improper argument occurred during the
State's dosng agument in the pendty phase. The find paragraphs of the State's closing
argument read asfollows:

Ladies and gentlemen of the jury, please consder that this man has shown no

remorse. He has not accepted responsbility for this crime. That he has brutaly

murdered this woman. This case cries out, this case begs for justice. And on

behdf of the State of Missssppi, we are asking and we are compeling you on

behdf of the victim's family and on behdf of the State of Missssppi to impose

the ultimate sanction, to render a deasth penaty. And | say that and | will close

with two thoughts: One, the reason why this case is a death pendty case, why it

cries out for a death pendty is that there's certain behavior that can never be

tolerated. To smply murder an individud is not a capitd murder offense it's

not death pendty digible To smply kidnap an individuad is not desth pendty

digble. But to do dl the things that you found Mr. Thorson did, that's what

makesit death digible.

We cannot tolerate that. And to show that that cannot be tolerated and will not

be tolerated, I'd ask on your oath that you follow the law, because if you follow
the law, it'sdl there. It's very straightforward.
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Ladly, ladies and gentlemen, again, when you meke the difficult decison, | want
you to think about that ten seconds, what this poor woman had been through. And
after suffering dl of it, he had the gdl and the nerve to ask her if shed tdl. And
even though she sad no, he just decided that hed go ahead and kill her anyway.
That cannot and mugt not be tolerated, and on behdf of the vidims and the State
of, Missssppi | would ask that you impose the death pendty against Roger
Thorson. Thank you.

Thorson fird argues that the State issued a “send a message’ apped to the jury which
condtitutes prosecutorial misconduct. Thorson fals to point out to this Court exactly which
pat of the State's cosng argument condtituted a “send a message” appeal. Reading the State's
cdosng agument in context, the prosecutor stated to the jury that Thorson's actions “cannot
and mus not be tolerated.” This Court addressed the issue of sending a message to the jury
regarding sentencing a defendant to death in King v. State, 784 So. 2d 884 (Miss. 2001), and
hed that it was proper for either side to argue their position regarding the death pendty in the
sentencing phase of abifurcated trid.

Miss. Code Ann. § 99-19-101(1) provides in pertinent part: “The state and the
defendant and/or his counsd shdl be permitted to present arguments for or
agang the sentence of death.” Clearly, it is appropriate for the defense to ask
for mercy or sympathy in the sentencing phase. It is equaly appropriate for the
state to further its god of deterrence by arguing to “send a message’ in the
sentencing phase. Both of these arguments ae recognized as legitimate
congderations to be had by those who argue “for or agang” the death pendty.
In Humphrey v. State, 759 So.2d 368, 374 (Miss.2000), we dlowed the
prosecution to present a “send a message’ argument to the jury during the
sentencing phase of a bifurcated capitd trid. We based our decison on Wells
v. State, 698 So.2d 497, 513 (Miss.1997), where we chose “not to fault the
prosecution for arguing that the ‘message conveyed by a death pendty verdict
would be different than that urged by the defense.” We stated, “To do so would
be digngenuous given the inescgpable redity that deterrence is, in fact, an
edtablished god of imposng the deasth pendty, which goa necessarily entails,
to some extent, sending a message.”

We today follow the above-cited statute and hold that in closing argument during
the sentencing phase each Sde may argue its respective postion on the desath
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pendty. Of course, neither Sde may ever argue these postions during the guilt
phase; for a conviction or an acquittal must be based solely on law and fact.

King, 784 So.2d at 889-90. Therefore, this Court finds that there was no error in the State's
argument concerning a“ sending the message” gpped to the jury.

166. Thorson next argues that State improperly stated in closing argument that the defendant
showed no remorse for the crime of which he had been convicted. Thorson confessed to killing
Gloria McKinney. When Thorson tedtified at the quilt phase, he repudiated his confession and
denied any part in McKinney’s murder. In Bell v. State, 725 So. 2d 836, 852 (Miss. 1998), this
Court hdd that when a capita defendant takes the stand and testifies, argument as to showing
no remorse is not error. In Holly v. State, 671 So. 2d 32, 35 (Miss. 1996), as in the case

subjudice, Hally tedtified in the guilty phase but did not tedtify in the sentencing phase of the
trial. During closng arguments, the State made severa comments as to the defendant showing
no remorse for the offense of which he was convicted. Id. This Court hed that the comments
made by the State concerned Holly’s credibility and demeanor which Holly had placed before
the jury by tedtifying during the guilty phese. 1d. “‘The prosecution is dways free to discuss
a length the testimony of the State's witnesses and why they are credible’” I1d. (quoting
Whigham v State, 611 So.2d 988, 995 (Miss. 1992)). “Nor is a prosecuting attorney prevented
from commenting on the appearance of the defendant as it exised during his testimony.” Id.
(dting Reed v. State, 197 So.2d 811, 815 (Miss. 1967); Knox v. State, 502 So.2d 672, 675

(Miss. 1987)). Therefore, the State did not err in commenting on the defendant’s lack of

remorse.
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67. Thorson dso contends that since the State introduced no victim impact testimony
during the sentencing phase, the references to the vicim's family was improper. The State
asked the jury, on behdf of the State and the victim’'s family, to return a sentence of deeth.
These statements did not amount to vicim impact evidence. They were merely pleas on behalf
of the State and the family of the victim to return a sentence of death. Therefore, this Court
finds no error.

168. Findly, Thorson argues that there was no basis in the evidence for the State's contention
that McKinney suffered, the length of her suffering or that Thorson killed McKinney because
he did not trust her. The State argues there were no misstatements of fact made during the
closng agument. Reviewing the transcript, there was testimony that Gloria McKinney was
kidnapped at knife and gun point, forced to grip off her clothes, bound, gagged and raped.
McKinney was forced to endure al of this before her throat was cut. There was dso testimony
that Thorson asked McKinney if she would tdl anyone what he had done to her. After she
indicated that she would tdl no one, Thorson chose to cut her throat and later shoot her. Based
on the evidence submitted at tria, this Court finds that the State did not misstate facts in the
closng argument. Finding no prosecutorid conduct occurred, thisissue is without merit.

XI1. Eighth and Fourteenth Amendments

169. Thorson argues that in light of the previous issues, his sentence of death is theend
result of an invaid pendty phase. Therefore, his execution would amount to an “arbitrary and
capricious’ killing in violation of the Eighth and Fourteenth Amendments to the United States
Condtitution as well as Article 3, Section 28 of the Missssppi Condtitution. This argument

amounts to a cumulaive error argument. This Court has previoudy found no reversible errors.

37



If there is “no reversible error in any part, so there is no reversble error to the whole” McFee
v. State, 511 So.2d 130, 136 (Miss. 1987). See also Caston v. State, 823 So.2d 473, 509
(Miss. 2002); Hicks v. State, 812 So.2d 179, 195 (Miss. 2002). Therefore, this issue is

without meit.

XIIl. Miss. Code Ann. § 99-19-105(3)(a) and the constitutional prohibition of
an arbitrary death sentence

170. Thorson next argues that in light of the totdity of the errors dleged in the previous
issues, his sentence is arbitrary and capricious. Again this Court has found no such eror. If

there is “no reversble error in any part, so there is no reversible error to the whole.” McFee
v. State, 511 So.2d 130, 136 (Miss. 1987). See also Caston v. State, 823 So.2d 473, 509
(Miss. 2002); Hicks v. State, 812 So.2d 179, 195 (Miss. 2002). Therefore, we find this issue

to be without merit.

XIV. Proportionality of the death sentence!
171. This Court must aso review the death sentence in accordance with Miss. Code Ann. §
99-19-105(3) (Rev. 2000), which states:

(3) With regard to the sentence, the court shal determine:
(& Whether the sentence of death was imposed under the
influence of passon, prgudice or any other arbitrary factor;
(b) Whether the evidence supports the jury's or the judge's finding
of a statutory aggravating circumstance as enumerated in Section
99-19-101;
(0 Whether the sentence of death is excessive or
disproportionate to the pendty imposed in Smilar cases,
congdering both the crime and the defendant; and
(d) Should one or more of the aggravding circumstances be
found invdid on apped, the Missssppi Supreme Court shdl

Thisissueistypicaly discussed as the last issue. However, Thorsonlisted the issuesinthis order.
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determine  whether the remaning aggravating circumstances are

outweighed by the mitigating circumstances or whether the

indugon of any invdid circumstance was harmless error or both.
72.  Under this andyss, there is no evidence supporting a finding that the death sentence was
imposed under the influence of passion, prgudice or any other arbitrary factor. As previoudy
discussed, the evidence supports the trid court's finding that the statutory aggravating factors
of kidngpping, avoiding or preventing a lanvful arrest and especially heinous, atrocious and crud
were proven beyond a reasonable doubt. Upon comparison to other factualy smilar cases
where the death sentence was imposed, the sentence of death is not disproportionate in this
case. Giving the equdly heinous nature of the cime committed here, imposition of the death
pendty on Thorson is nather excessve nor disproportionate in comparison to his crime.
Having given individudized consideration to Thorson and the crime in the present case, this
Court concludes that there is nothing about Thorson or his cime that would make the death
pendty excessive or disproportionate in this case. See Appendix.

XV.  Suppression of Confession

73. “‘Deemining whether a confesson is admissble is a finding of fact which isnot
disturbed unless the trid judge applied an incorrect legal standard, committed manifest error,
or the decison was contrary to the overwhelming weight of the evidence’” Lee v. State 631
So.2d 824, 826 (Miss. 1994) (quoting Balfour v. State, 598 So.2d 731, 742 (Miss. 1992));
Ricks v. State, 611 So.2d 212, 214 (Miss. 1992). See also Hunt v. State, 687 So.2d 1154,
1159 (Miss. 1996).
74. Thorson was arrested on March 8, 1987. Counsd was appointed for Thorson on March

9, 1987. Without ever invoking his right to counsd, Thorson was questioned by the Harrison
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County Sheriff's Department. After reading and sgning a Waver of Rights form, Thorson
made a cugtodial statement on March 9, 1987, in which he confessed to the murder of Gloria
McKinney.

75. On May 10, 1999, Thorson filed a motion to suppress dl his statements or confessions,
whether written or ord, on the grounds that they were in violation of the Ffth, Sixth and
Fourteenth Amendments because they “were made without counsd present, without adequate
wanings of those rights, were the product of coercion and duress and were a result of a lack
of underdanding by Thorson of those rights” On September 22, 2000, Thorson filed another
motion to suppress his confesson pursuant to the Fourth, Ffth, Sixth, Eighth and Fourteenth
Amendments, Artide 3, 88 14, 26 and 28 of the Missssippi Congtitution and URCCC 6.03.
The motion contended that Thorson was not adequately advised of his rights, the officers faled
to respect Thorson's assertion of his rights, the datement was taken after Thorson's right to
counsal had attached, the statement was not voluntarily made, and the statement was a product
of an illegd arrest. Thorson dso argued, in the dterndtive, that if the statement was alowed
to be entered into evidence, the statement in its entirety should be admitted into evidence.

76. These two moations were addressed at a hearing on September 25, 2000. The State
informed the triad court that if the motion to suppress were going to be argued that the State
would stand on the record made at the origind motion to suppress hearing hdd prior to the
origind trid. The State adso informed the court that it had no objection to the entire confession
being presented to the jury. During the firg trid, references to a sexud encounter and a racial
dur were redacted from the satement. In initidly ruling on the motion to suppress the

confession, thetrid court sated:
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Okay. Now, | bedieve that as far as the motion to suppress is concerned, that the
meatter of the admisson of the confesson was presented to the Supreme Court
on the appeal from the trid in September of 1988. That having been raised at that
particular time, and the Court having heard extensve tesimony concerning the
-- those who were present at the time of the video confession and those who had
any information concerning the preiminaries to it, the Court was of the opinion
that the motion to suppress was not wel taken and admitted the video confession
with some limitation.

The Court takes the same pogtion at this paticular time, that the Court was
correct in its ruing. And the Supreme Court, having reviewed the transcript in
this case and having at firgd afirmed the conviction and sent it back for the
purposes of a Batson chdlenge, and then having sent it back in totaity because
of the excluson of certain jurors because of potentidly ther religious bdiefs,
that the Court can rey upon its ruling as being an appropriate ruling. Now,
unless the defense has some authority to present to me to the contrary, which
would indicate that | should rehear and revist dl of those maiters, I'm going to
gand on my ruling.

Thorson only requested that the trid court dlow him the possbility of presenting Dr. George
Thomas Tate, a psychologis who was presently evduding Thorson, to testify on the issue of
whether the confesson should be suppressed. The trid court agreed that Thorson could
supplement the record with Dr. Tate's tetimony and written report. Although the tria court
overruled the motion to suppress Thorson's confesson, he stated that he would leave the
meatter open for reconsideration.
77. On December 20, 2000, the trid court conducted a hearing in which Thorsonwas
alowed to put on the testimony of Dr. Tate. Dr. Tate testified that:
[Thorson] is not so impaired by mental disease or defect as to make him clearly
incompetent to make a confesson. Both his levd of intdligence and his
personality raise serious questions about teking the confesson at face vaue,
egpecidly without careful condderation of other evidence. He's not truthful
enough to be convicted on hisword done.

After Dr. Tate's tedimony, the State informed the tria court that Dr. William G. Gasparrini,

the psychologis who examined Thorson prior to the first trid, was avalable to tedtify. After
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congdering the metter and hearing arguments from counsd, the trid court stated that it would
not be necessary for Dr. Gagparini to testify. The tria court once again denied Thorson's
motion to suppress his confesson, finding that:

Having heard Dr. George Tat€'s tetimony here concerning his evauation after
two occasons of tesing and evaluating Roger Thorson on June the 15th and
September the 14th of this year, | am satisfied that he has an opinion concerning
Mr. Thorson's menta state. | do not find that there is a great deal of conflict
between his testimony and what Dr. Gasparini evauated Mr. Thorson on,
excepting that it appears that he may have tested at a lower level in the year 2000
than he did in 1988 or '87, whichever the case was, when Dr. Gasparini
examined him.

| fed that this is something that may very wel be presented to the jury a the
appropriate time for ther condderation; that the Court is only required to rule
on whether or not from a legd point of view the confesson was fredy and
voluntarily given. And I've not changed my view on that. Now, whether there was
an exaggeration in it, that will be up for the jury to decide. And also, this might
very wdl be something that would be beneficid to the defendant in the event that
we should reach a pendty phase. So my rding will reman the same, in other
words.

178. Thorson argues that his confesson to the murder of Gloria McKinney should have been
suppressed. In the origind direct appea of this case, Thorson chalenged the admisson of his
confesson on five separate grounds. This Court considered each ground and found them dl to
be without merit. See Thorson v. State, 653 So. 2d at 885-89. Therefore, the State argues that
this issue is barred by the doctrine of res judicata. The cases which are cited by the State al
concern ingtances where a new sentencing hearing has been ordered. In the case sub judice a
new trid was ordered. Therefore this issue is not res judicata. See Wilcher v. State, 863 So.2d

719, 748 (Miss. 2003); Jordan v. State, 786 So.2d 987, 1019-20 (Miss. 2001); Berry v.

State, 703 So.2d 269, 291 (Miss. 1997).
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179. However, the State correctly argues, in the aternative, that this clam is barred by the
law of the case doctrine. In Jones v. State, 517 So.2d 1295, 1297 (Miss. 1987), vacated on
other grounds, 487 U.S. 1230, 108 S.Ct. 2891, 101 L.Ed.2d 925 (1988), the defendant argued
on his second appeal that his confesson was not fredy and voluntarily given. This Court held
that the dam was “covered in the firg appeal and [was] decided adversdy to the appellant. That
decison condtitutes the law of the case and the assgnment[] [is] barred on the present apped.”
517 So. 2d a 1297 (diting Jones v. State, 461 So.2d 686, 694, 695, 697 (Miss. 1984); Irving
v. State, 441 So.2d 846, 848 (Miss. 1983); Jordan v. State, 464 So.2d 475, 477 (Miss.
1985)). The trid court properly denied Thorson's motion to suppress the confesson.
Therefore, we find this issue to be proceduraly barred and without merit.
XVI. Jury selection

180. Thorson next argues that the trial court erred in failing to require the State to present
him with a ful pane of jurors before he was required to exercise his peremptory chdlenges.
In sdlecting the jury, both the State and Thorson had exercised chalenges for cause through
juror number 41, leaving a pand of twdve jurors. Therefore, Thorson was presented with a
panel of tweve prospective jurors. Once counsel began exerciang peremptory challenges, the
trid court stated that he wanted to hear al peremptory chalenges on the twelve prospective
jurors before conddering any chdlenges for cause for the jurors replacing those that were
struck. Therefore, counsd continued exercisng their peremptory chdlenges as to the original
twelve panel of prospective jurors. Once completed, the trid court asked for chdlenges for

cause for those jurors who had replaced those in the fird pand removed by peremptory
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chdlenges. The remainder of jury sdection continued in this manner. At the concluson of jury
selection, Thorson had one peremptory chdlenge remaining.

181. When the jury was findly selected, Thorson made no objection to the seating of the jury
on this basis, or for any other reason. Thorson aso did not object to the jury pand when they
were sworn in a the beginning of the tria. This Court has continuoudy held that “a party who
fals to object to the jury's composition before it is empanded waves any right to complain
theresfter.” Bell v. State, 725 So.2d 836, 844 (Miss. 1998) (dting Hunter v. State, 684 So.2d
625, 631 (Miss. 1996); Myers v. State, 565 So0.2d 554, 557 (Miss. 1990); Pickett v. State,

443 So.2d 796, 799 (Miss. 1983). Since no objection was made, this issue is not properly

preserved for review before this Court. See Cannaday v. State, 455 So.2d 713, 719 (Miss.
1984); Ratliff v. State, 313 So.2d 386 (Miss. 1975); Pittman v. State, 297 So.2d 888 (Miss.
1974); Myers v. State, 268 So.2d 353 (Miss. 1972). However, even if the issue were properly

preserved for gpped, this assgnment would be without merit.
182. URCCC 4.05, which provides the guiddines for the jury selection process, Sates:

A. Peremptory jury chalenges shdl be exercised asfollows:

1. The court shdl consder dl chdlenges for cause before the parties are
required to exercise peremptory chalenges.

2. Next, the plaintiff shal tender to the defendant a full panel of accepted jurors
having consdered the jury in the order in which they appear, having exercised
any peremptory challenges desired.

3. Next, the defendant shal go down the juror list accepted by the plaintiff and
exercise any peremptory chalenge(s) to that pand.

4. Once the defendant exercises peremptory chdlenges to the pane tendered,
the plantiff shdl then be required to again tender to the defendant a full pane
of accepted jurors.

5. The above procedure shall be repeated until a full panel of jurors has
been accepted by both sides.

6. Once the jury pand is sdected, dternate jurors shal be sdected following
the procedure set forth above for sdlecting the jury pandl.
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B. Condtitutional chdlenges to the use of peremptory chalenges shdl be made
at the time each pand is tendered.

(emphasis added). This rule requires that fird chdlenges for cause be exercised until a full
panel of tweve prospective jurors is selected. Once selected, peremptory challenges may be
exercised. Then jurors are added to replace those struck to obtain a full panel of twelve jurors.
This process is repeated until the jury panel is sdected. This procedure was properly followed
by thetria court in the indant case. Therefore, we find this issue to be without merit.

XVII. Batson challenges

183. Rdying on Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed 2d 69 (1986),

Thorson argues that his conviction must be reversed because the trid court erred in not
permitting him an opportunity to rebut the Stat€’'s race neutral reason for gtriking juror number
8. Thorson did not object when he was not given the opportunity to make such arebutta.
184. We have stated:
On appea the trid court's fact-finding regarding the bases for peremptory
drikes is accorded grest deference, because it is largdy based on credibility.
Lockett v. State, 517 So.2d 1346, 1349 (Miss. 1987). “‘Great deference has
been defined in the Batson context as insulding from gppellate reversal any trial
findings which are not cealy erroneous” Id. a 1349-50 (citations omitted).
If the defendant makes no rebuttd, the trid judge may base his decision solely
on the reasons given by the State. Bush v. State, 585 So.2d 1262, 1268 (Miss.
1991).

Manning v. State, 735 So.2d 323, 339 (Miss. 1999). “Additiondly, the defendant is allowed
to rebut the reasons which have been offered by the State. Bush v. State, 585 So.2d 1262,
1268 (Miss. 1991). However, if the defendant offers no rebuttal, the trial court is forced to
examine only the reasons given by the State. 1d.” Walker v. State, 815 So.2d 1209, 1215
(Miss. 2002). Pursuant to case law, a defendant is adlowed, or must request, to rebut the State's
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race neutra reasons for sriking a juror. However, in the instant case, Thorson did not request
to rebut the reasons for the State’ s striking juror number 8.

185. As previoudy stated, when the jury was selected, Thorson made no objection to the
sedting of the jury on this basis, or for any other reason. Thorson also did not object to the jury
pand when they were sworn in a the beginning of the trid. This Court has continuoudy held
that “a party who fals to object to the jury's compostion before it is empaneled waives any
right to complan theregfter.” Bell v. State, 725 So.2d 836, 844 (Miss. 1998) (citing Hunter
v. State, 684 So.2d 625, 631 (Miss. 1996); Myers v. State, 565 So0.2d 554, 557 (Miss. 1990);
Pickett v. State, 443 So.2d 796, 799 (Miss. 1983). Since no objection was made, this issue
is not properly preserved for review before this Court. See Cannaday v. State, 455 So.2d 713,
719 (Miss. 1984); Ratliff v. State, 313 So.2d 386 (Miss. 1975); Pittman v. State, 297 So.2d
888 (Miss. 1974); Myers v. State, 268 So.2d 353 (Miss. 1972). However, even if the issue

was properly preserved for apped, this assgnment would be without merit.
186. When asked to declare its race neutral reasoning for sriking juror number 8, the State
replied:

Two reasons, Your Honor. First, he stated he had some concerns;, he was trying
to leave to go to something that he couldn't miss for work on Friday. He might
could leave Saturday, but hed have to fly. | don't know if his mind would be on
the case.

And aso, Your Honor, he dated, when asked directly about cases involving
family members tha were vidimized, he stated he had a sster that was killed
and he was not satidfied with the outcome of the prosecution, and that's why I'm
concerned about it.

The trial court then accepted the reasons given as race neutral.Thorson falled to offer any

rebuttal during jury sdection, and Thorson fals to offer this Court any reason as to why the
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reasons stated by the State should not be considered race neutrd. Finding the reasons given by
the State to be race neutra, we find this claim to be without merit.
XVIII. State's Exhibit 1

1187. Thorson next dams that the trid court erred in admitting State’'s Exhibit 1, which isa
photograph depicting the victim's head, shoulder, mouth and throat. Thorson argues that the
picture was prgudicid and lacked any probative vadue because the Stat€'s only purpose in
submitting the picture was to inflane the jury with an image of the vidim “gagged, dashed and
lying barebreasted on an autopsy table with a lifdess stare” Thorson objected to this picture
being admitted into evidence. State's Exhibit 4 was admitted to show the jury the extent of the
vicim's neck wound. State's Exhibit 2 was dso admitted into evidence which portrayed the
victim's body as it was found ingde of her car. Therefore, Thorson argues that admitting SE-1
was repetitious in that the vicim had already been identified from the picture of her car and
the injuries were identified in SE-4. The State argued that SE-1 was admitted purely for visud
identification purposes. Thorson then stated that he would dipulate that the decedent in the
matter was Gloria McKinney. After hearing arguments from both gdes, the trid court
determined that the State was entitled to prove the identity of the victim; therefore, he alowed
SE-1 to be admitted to the jury.

188. The admisshility of photographs rests within the sound discretion of the tria court.
Gray v. State, 728 So.2d a 57. This Court will not overule such admisshbility unless there is
proof of an abuse of discretion. Id. “The discretion of the trid judge runs toward almost
unlimited admisshility regardless of the gruesomeness, repetitiveness, and the extenuation of

probative value.” Simmons v. State, 805 So.2d 452, 485 (Miss. 2001) (citing Woodward v.
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State, 726 So.2d 524, 535 (Miss. 1997)). “The mere fact that the defense is willing to ipulate
what the prosecution hopes to prove by admitting the photographs into evidence does not bar
their admissibility.” 1d. (cting Hughes v. State, 735 So.2d 238, 263 (Miss. 1999)). This Court
has dso continuoudy hdd that autopsy photographs are admissble only if they possess
probative vaue. See Puckett v. State, 737 So.2d 322, 338 (Miss. 1999); Noe v. State, 616
So0.2d 298 (Miss.1993). However, SE-1 depicts the victim's body before the autopsy had taken
place. The Comment to M.REE. 401 states that if there is any probative vaue, the rule favors
admission of the evidence. Therefore, we find that SE-1 had probative vaue in that it was the
only picture admitted by the State which dearly identified the victim as Gloria McKinney. The
trid court neither ered in refusng to accept Thorson's dipulation nor in admitting State's
Exhibit 1. Thisissueiswithout meit.
XI1X. Expert fundsfor social psychologist

189. Thorson next argues that the trid court erred in denying him funds to hire asocid
psychologis who was reportedly an expert in the areas of police interrogation and coerced
confessons. In Issue XV, we found that the trid court properly denied Thorson's motion to
suppress his confesson. Thorson contends that the expert was needed to tedtify that the
confesson was fase. Thorson firs requested, during an ex parte hearing, that the court alow
him specia funds to retain Dr. Richard Leo, a professor at the University of California-lrvine.
Dr. Leo specidized in caiminology and socid psychology and would have testified that
Thorson’s confesson was a police-induced falsified confesson. The trid court overruled the

motion daing there was no authority in this State for such testimony. The court further hed:
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This is not a case of a written gatement being made. This is a case of where it
was video recorded. The jury will have the opportunity to view the video, and can
make -- draw its own conclusons from that video, as perhaps the jury did in the
other trid. And | just don't think that it would be of any benefit, certainly any
admissible evidence benefit, so it's overruled.

This issue was rased agan with Thorson's expert Dr. George Tate. Thorson argued that
because he was not dlowed a separate socia psychologist, his psychologist, Dr. Tate, should
be dlowed to tedtify as to the coerced confesson. The following exchange took place between
the trial court and Thorson's counsd!:

THE COURT: There is no doubt that the defendant has a right to pursue
his theory of defense. The Court has previoudy ruled,
after extensve hearings, and prior to the firg trid of this
case, tha the confession that was given is admissble. It's
dill a question for the jury to decide from that confession
and with the other evidence as to whether or not they
believe that this was a coerced confesson. But there has
to be some evidence to support that other than just to say,
wdl, we can rase the coecion. And then through a
psychologist or a psychiatrist, whichever the case that the
doctor is, to have him come in and bolster some defense
that has been raised as to coercion on the confession
without the defendant tedtifying himsdf. And that's the
problem that | have here, that you've got the ability, youve
got a psychiatris or a doctor who has examined Mr.
Thorson in private, and he comes up with these theories.
Yet there is nothing in there to indicate, that | remember
in the report, that Mr. Thorson has given any information
a any time even to this psychiarigt that the matters in the
confesson are not correct. And that's where | have a
problem with saying that this doctor can come in and
conclude from an examinaion that Mr. Thorson was
untruthful in the confesson, and that he was coerced in to
gving this confesson. Now, certainly he can tedtify as to
his findings and concdusons as to his mentad aptitude, his
levd of intelligence, and that -- He can say that a person
of this aptitude or intdligence can be influenced, but he
catanly can't draw any conclusion that he was indeed
influenced.
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MR. SMITH:

THE COURT:

MR. SMITH:

THE COURT:

MR. SMITH:

THE COURT:

MR. SMITH:

THE COURT:

MR. SMITH:

THE COURT:

MR. SMITH:

That's al we're asking.

That follows aong in my view with certainly expert
tetimony being gven, but cetanly not to draw any
conclusons. And paticulaly, as | heard a moment ago,
that perhaps that he is going to tedtify that in his opinion,
that the issue of truthfulness would be such that he should
not be convicted on his confesson aone. Now, that | cant
dlow and will not dlow, because that's drawing a
concluson that the jury is Idt to decide without him
interloping into it.

Yes, Sr.

Now, am | --

Yes, Sr.

Y'dl understand whet I'm saying?

And | think were kind -- and | believe -- 1 cetanly
understand what the Court is saying. And | think Mr. Ward
made the datement that Dr. Tate was going to testify that
the datement was not a truthful statement. Well, certainly
we don't intend that he's going to tedtify to that. We do
intend for him to tedify regarding his abilities, the fact
tha he's eadly influenced and those type of things as
reflected through the information he dudied in his
interview with Roger, not -- not that —

| don't think that he can tedify that Roger is -- draw the
concluson that Roger is eadly influenced. | think that he
can gve his opinion based upon his experience that a
person of this levd of intdligence, that they have a
tendency to be eadly influenced; --

Yes, gr.
-- not draw the conclusion that Roger Thorson is.
Correct. | stand corrected on that, Judge. But that's where

we -- | mean, that's where we were headed with him and are
headed with hm, and | agree he cannot say this was not a
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truthful statement. He cannot say that, and | agree with the
Court. Wedon't intend to try to offer that.

THE COURT: So based on your moetion itsdf, | will overrule the motion
to an extent, that they are a liberty to cal the doctor in
their case in chief, --
MR. WARD: Yes, Sr.
THE COURT: -- and that he can certainly tedtify as to his findings on his
examination and his evduation of the intdligence levd;
and the persondity, whatever he wants to draw from that,
as to the persondity that Mr. Thorson has. But he can't
draw any conclusons as to the truthfulness of the
Satement itsdlf.
During the trid, Thorson attempted to make a proffer as to Dr. Tat€'s tedimony regarding
Thorson's dleged coerced confesson. Thorson sated that Dr. Tate would testify during the
quilt phase “as to his opinion as to whether or not the confesson that's been admitted into
evidence. . . was in fact a voluntary statement or one that was coerced by law enforcement.”
Because this tesimony was to be offered before Thorson took the stand, the tria court found
that there would be “dbsolutdy no testimony or evidence to support” such a theory of
coercion. The trid court held that before Thorson could offer Dr. Ta€'s testimony as to the
dleged coercion, Thorson would have to offer some evidence to support the coercion.
However, Thorson made no proffer by cadling Dr. Tate to testify outsde the presence of the
jury. Dr. Tate was only questioned about Thorson's intdligence leve, childhood, medication
and adaptation to prison life The only tetimony during the trid relating to coercion and the
confession being false came from Thorson' s testimony. We have stated:
“The trid court's decison on a motion for funding for consultants or

invedtigators for an indigent defendant is reviewed for abuse of discretion”
Grayson v. State, 806 So.2d 241, 254 (Miss. 2001) (cting Hansen v. State,
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592 So.2d 114, 125 (Miss. 1991)). The State does not have a constitutiond
obligation to provide indigent defendants with the costs of expert assistance
upon every demand. Johnson v. State, 476 So.2d 1195, 1202 (Miss. 1985).
However, this Court does recognize that expert assstance should be paid for in
certain cases and will address the need for support on a case-by-case basis to
determine whether a defendant is prejudiced by the denia of expert assistance
to the extent that he or she is denied a far trid. Id. In determining whether a
defendant was denied a fair trid because of falure to appoint or dlow funds for
an expert, some of the factors to consider are whether and to what degree the
defendant had access to the State's experts, whether the defendant had the
opportunity to crossexamine those experts, axd lack of prgudice or
incompetence of the State's experts. Fisher v. City of Eupora, 587 So.2d 878,
883 (Miss. 1991). This Court has aso consdered to what extent the State's case
depends upon the State's expert, Tubbs v. State, 402 So.2d 830, 836 (Miss.
1981), and the risk of eror in resolving the issue for which the expert is
requested. Johnson v. State, 529 So.2d 577, 592 (Miss. 1988).

Townsend v. State, 847 So.2d 825, 829 (Miss. 2003). The Fifth Circuit has held that:

Moore's daim of entitement to a mitigation expert fals under the Yohey
explication of a defendant's right to non-psychiatric experts. As the Yohey court
explaned, "[an indigent defendant requesting non-psychiatric experts mugt
demondrate something more than a mere posshbility of assstance from a
requested expert." Yohey v. Collins, 985 F.2d 222, 227 (5" Cir. 1993). Moore
does not make such a showing.

Moore v. Johnson, 225 F.3d 495, 503 (5" Cir. 2000). In reviewing the record, we can find no

indance, other than to say the jury must be educated about the possbility of false confessons,
of a substantia need for such an expert. Thorson was only able to show the tria court that there
was a mere posshility of assstance from Dr. Leo. As to expets in the fidd of fase
confessons, severa jurisdictions have hdd that this type of tesimony, which essentidly goes
to the credibility of a witness, is not an appropriate subject for an expert witness, but should

be left to the province of the jury. See United States v. Adams 271 F.3d 1236 (10" Cir. 2001);

Statev. Tellier, 526 A.2d 941 (Me. 1987); State v. Ritt, 599 N.W.2d 802 (Minn. 1999); State
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v. Davis, 32 SW.3d 603, 608 (Mo. Ct. App. 2000). We can find no evidence that the trial court
abused its discretion in denying funds to hire Dr. Leo. The trid court also did not err in finding
that such testimony would not be properly submitted to the jury without a proper foundation.
Therefore, thisissue is without merit.

XX. Presence of counsal during court-ordered mental evaluation
190. Thorson next argues that the trid court erred in refusng to dlow defense counsel to

be present during the court ordered mentd evauation by Dr. Henry Maggio. In Estelle v.
Smith, 451 U.S. 454, 101 S.Ct. 1866, 68 L.Ed.2d 359 (1981), the Supreme Court discussed

both the Ffth and Sxth Amendments as rdading to the dam of mentd hedth professional
examindions. As to the Fifth Amendment, the Supreme Court held that a defendant must be

given wamnings dmilar to Miranda wanings prior to the examination. 1d. a 469. In deciding

the Sixth Amendment aspect, the Supreme Court hdd that once counsd had been appointed,
counsd mug be natified that the defendant will be examined in order to consult with the

defendant prior to the exam. Id. a 470-71. In a footnote, the Supreme Court discussed the

issue of whether counsd had the right to be present during the exam.

Because psychiaric examinations of the type at issue here are conducted after
adversary proceedings have been inditued, we are not concerned in this case
with the limited right to the gppointment and presence of counsel recognized as
a Fifth Amendment safeguard in Miranda v. Arizona, 384 U.S. 436, 471-473,
86 S.Ct. 1602, 1626-1627, 16 L.Ed.2d 694 (1966). See Edwards v. Arizona,
451 U.S. 477, 101 S.Ct. 1880, 68 L.Ed.2d 378. Rather, the issue before us is
whether a defendant's Sixth Amendment right to the assistance of counsd is
abridged when the defendant is not given prior opportunity to consult with
counse about his participation in the psychiatric examination. But cf. n. 15,
infra.

Respondent does not assert, and the Court of Appeds did not find, any
conditutiond right to have counsd actudly present during the examination. In
fact, the Court of Appeds recognized that "an attorney present during the
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psychiaric interview could contribute little and might serioudy disupt the
examination." 602 F.2d at 708. Cf. Thornton v. Corcoran, 132 U.S.App.D.C.
232, 242, 248, 407 F.2d 695, 705, 711 (1969) (opinion concurring in part and

dissenting in part).
Estelle, 451 U.S. a 471 n.14. The Fifth Circuit has continuoudy held that there is no right to
counsd during the actud teding and examindaion of a crimind defendant. Hernandez v.
Johnson, 248 F.3d 344 (5" Cir. 2001); United States v. Bondurant, 689 F.2d 1246 (5™ Cir.
1982); Gholson v. Estelle, 675 F.2d 734 (5" Cir. 1982); Estelle v. Smith, 602 F.2d 694 (5"
Cir. 1979); United States v. Cohen, 530 F.2d 43 (5" Cir. 1976). Therefore, this Court now
adopts the rule found in Estelle v. Smith that there is no condtitutional right for counsel to be

present during a menta evauation. Finding that there is no such congtitutiond right, this issue
iswithout merit.

XXI. Hearsay objectionsregarding the testimony of Richard Isham
91. Thorson next agues that the trid court ered in excluding, as hearsay, answersto
questions during Thorson's tesimony regarding thrests made by Richard Isham. Thorson
argues that during the following testimony, the trid court improperly sustained two objections
on hearsay grounds.

KOENIG: Prior to your being formdly charged with capitd murder, was
anyone dlowed to come in and tdk to you other than law
enforcement?

THORSON: Richard Isham was dlowed to come and tak to me in one of the
offices on the early morning of March 8.

KOENIG: Without saying at this point what, if anything, Mr. Isham may have
sd to you, did Mr. Isham have any influence over your decision
to make a statement in this case?

THORSON: Yes maam.

KOENIG:  Why?

WARD: Objection, Y our Honor.
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KOENIG:

COURT: Sugtained. The obvious would be hearsay. The jury
will disregard that remark and the question.

Did you - - Agan, without saying what Mr. Isham sad, if, in fact,

he sad awthing, did you fed threatened by Mr. Isham’s

presence?

WARD: Objection, Y our Honor.

COURT: Sugtained. Counsd, I’ ve cautioned you.

Thorson argues that he was trying to prove what impact, if any, “a vidt from Richard Isham

immediatdy preceding Mr. Thorson's custodid dtatement had in convincing Mr. Thorson to

provide a cugtodid statement to the police. However, the following exchange occurred only

minutes later:

KOENIG:

KOENIG:

KOENIG:

THORSON:

KOENIG:

THORSON:

Roger, what did you do as a result of the jalhouse vist by

Richard Isham?

WARD: Objection, Y our Honor.

If anything?

COURT: That's a pretty broad question, Counsd. | will dlow
him to answer subject to being stricken and subject
to my previous admonition, because this is not a
fiing expedition to atempt to get an answer
which cannot comein directly.
Now, if you want to ask the question again, ask it
agan.

What action, if any, Mr. Thorson, did you take after being hdd

from March 7" to March 9", as a result of your questioning,

interrogation and your jailhouse encounter with Richard Isham?

WARD: Again, we object, Y our Honor.

COURT: I'll le¢ hm answer, if he understands the question,
what’ s being asked for.

Because of the threats on Gloria stwo girls.

COURT: | sugtain the objection that's been made, and the

jury will disregard that. That has to come from
some form of hearsay.
Counsd, | caution you again.
We're not asking why. We're asking what did you do, Mr.
Thorson.
| took respongbility for what was sad about Gloria McKinney
being dead.
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192. In Peterson v. State, 671 So.2d 647 (Miss. 1996), this Court pronounced the standard

of review for the admissihility of evidence asfollows
Under the Supreme Court's standard of review, the admisshility of evidence
rests within the discretion of the trid court. However, this Court must aso
determine whether the trid court employed the proper legd standards in its fact
findngs governing evidence admisshility. If in fact the trid court has
incorrectly percelved the applicable legd standard in its fact findings, the Court
goplies a subdattidly broader standard of review. However, a denial of a
substantial right of the defendant must have been affected by the court's
evidentiary ruling. Furthermore, the trid court's discretion must be exercised
within the scope of the Missssppi Rules of Evidence and reversal will be
gopropriate only when an abuse of discretion resulting in prgudice to the
accused occurs.

Peterson, 671 So.2d a 655-56 (internd citations omitted & emphasis added). See also

Clemons v. State, 732 So.2d 883, 887-88 (Miss. 1999). Thorson argues that had he been

dlowed to tedtify, he would have stated that Isham had a coercive influence over him. The trid
court’'s ruing was not pregudicid to Thorson, as it properly sustained the State's hearsay
objection. However, as evidenced from the trid transcript, Thorson was able to testify that as
a result of a jalhouse vigt from Isham, he fdt compelled to take responsbility for the death
of GloriaMcKinney. Therefore, thisissue is without merit.
XXII. Hearsay objections regarding the testimony of Barbara Stanley

193. Thorson argues that the trid court dso erred in sudaining a hearsay objection to the
tetimony of Barbara Stanley. Stanley was an employee of the Biloxi Police Depatment
(BPD). Stanley tedified that on March 5, 1987, she wrote a report concerning a missing
person. Stanley identified the report, but she could not remember the individud who filed the
report. Defense counsel asked Stanley what the report reflected about a possble burglary at

McKinney's home, and the State objected on the ground of hearsay. The tria court excused the
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jury and heard arguments from counsdl. Thorson argued the report fell under the hearsay
exceptions of regulaly conducted activity and public records. See M.RE. 803(6)&(8). The
State argued that the conclusions stated in the report were hearsay and should not be admitted.
Thorson responded that the report was being offered not for the truth it asserted but to
determine if any follow-up investigation had been conducted. The State further argued that the
report condtituted double hearsay. The State offered that such public documents could only be
admitted to prove facts observed by officers, not hearsay Staements of persons interviewed
by the officers. The trid court sustained the State's objection and alowed Thorson to proffer
tetimony of Stanley. The trid court dso hdd that Thorson could question the officers who
investigated the case, which would eiminate the problem of double hearsay. However, the two
invedigating officers who were cdled to tedify by Thorson were not questioned about the
burglary dlegation or if such an alegation was further investigated. We have sated:

A paty mus do more than dmply show some technical error has occurred

before he will be entited to a reversd on the excluson or admisson of

evidence, there must be some showing of prgudice. "[F]or a case to be reversed

on the admisson or excluson of evidence, it must result in prgudice and harm

or adversdy affect a subgantid rght of a party.” Terrain Enter., Inc. v.

Mockbee, 654 So.2d 1122, 1131 (Miss. 1995) (cting Hansen v. State, 592

So0.2d 114 (Miss. 1991)); Russell v. State, 607 So.2d 1107, 1114 (Miss. 1992);

Miss. R. Evid. 103(a).
Pham v. State, 716 So.2d 1100, 1102 (Miss. 1998). Thorson has faled to demongtrate to this

Court any prgjudice he suffered as a result of the trid court's excluson of this hearsay
tetimony. The trid court offered Thorson another avenue to dicit such testimony; however,

Thorson did not take advantage. Therefore, the trial court did not abuse its discretion in
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refuang to dlow Stanley to tedtify regarding the missng person’s report. This issue is without
merit.
XXI11. Hear say objections regarding the testimony of Officer Greg Broussard

194. Thorson next dleges that the trid court erred in sustaining an objection to his testifying
to what Officer Greg Broussasd sad to him during the interrogation. During his testimony
when asked about Officer Broussard, Thorson answered, “He was the one who was pushing me
into the filing cabinets, ydling and screaming a me, holding me up againgt the wall by the sdes
of my shirt, and telling me the things that had been done to Gloria McKenzie (sc), and saying
‘We know you did this We just want to know why.”” The State objected to what the officer
said, and the trid court sustained the objection. The State argues that the objection was made
because the answer was unrespondve to the question. Thorson was asked how he was treated
and then exceeded the scope of the question by dating what the officer said. The State further
argues that even if the statement was an exception the hearsay rule, the exact answer was given
by Thorson previoudy when he was asked if he was migtreated during the interrogation.

195. Thorson correctly argues that a statement is not hearsay if it is offered merely to show
its effect on someone. See Knight v. State, 601 So.2d 403, 406 (Miss. 1992). In Knight, the
trid court excluded as hearsay the statement of a witness that another person had warned the
defendant that he had better leave the scene. We held that “[t]his statement, when offered for
its effect on Knight, is not offered ‘to prove the truth of the matter asserted.” Rather it is
offered for the fact that it was said. It does not fit the definition of hearsay.” Id. at 406.

196. “A crimind defendant is not entitted to a perfect trid, only a fair trid.” McGilberry v.

State, 741 So.2d 894, 924 (Miss. 1999). As previoudy dated, actual prgudice must be shown
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in order for this Court to reverse on the excluson of evidence. This exact answer was given
by Thorson when he was questioned regarding his interrogation. Therefore, this information
was dready before the jury. Therefore, a most it was harmless error for the trid court to
sugtain the State’ s objection. Thisissue iswithout merit.

XXIV. Cross-examination of Patrick Brossett
197. Thorson next argues that the trid court abused his discretion in not alowing himto
impeach Patrick Brossett, his own witness, with a prior conviction during direct examination.
Thorson aso argues that the trid court prevented him from approaching the bench immediatdy
after the rnding, therefore, he was undbdle to make a proffer of the witnesss testimony.
Concerning the refusd to make a proffer, once the witness was released, the trial court
released the jury and dtated that he should have alowed Thorson the opportunity to make a
record as to Brossett’s crimind history. Thorson was able to dtate into the record that Brossett
had been convicted of robbery and released from Parchman in 1986.
198. Thorson contends that Brossett was a hogtile witness;, however, he was never designated
as such a trid. The State points out that Brossett’s testimony was so insgnificant that the State
did not crossexamine him. Thorson has faled to show actud prgudice in the excluson of this
evidence. Thorson only wanted to ask the question because Brossett had recently been released
from Parchman. Thisissue is without merit.

XXV. Prohibited testimony of Richard Isham
199. Thorson next argues that the tria court ered in sustaining an objection to aquestion
asked of Richard Isham regarding thrests made aganst McKinney's children during his vist

with Thorson. Isham was asked during direct examinaion if he made any threats aganst
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Thorson. He denied making any such threats. Isham was then asked if he had made any threats
agang Thorson or Gloria McKinney's children. The State objected to the question as asked
and answered. Thorson argued that this was a different question, but the trid court sustained
the objection. Thorson made no further attempt to ask Isham if he had made any threats against
McKinney’s children. During Thorson' s testimony, the following exchange took place:

KOENIG: Did you, in fact, have anything to do with the disappearance of

Ms. McKinney?

THORSON: No, maam; | did not.

KOENIG: Why would you tdll authorities that you did?

THORSON: Because of the threats on her two young girls.
Immediately following this exchange, Thorson tedified &bout Isham's vidgt and taking
responsbility for McKinney's death. While the objections to what Thorson wanted Isham to
say were sustained, the transcript in context shows that the testimony was dicited. Thorson was
trying to prove that Isham threatened him and McKinney's children; and therefore, he
confessed to the murder. However, his confesson came amost thirty-sx hours after his vist
with Isham when the police presented Thorson with evidence that only the killer of McKinney
would have. When Thorson was shown the knife used to cut McKinney’'s throat, he Sated,
“Wél, | guessyou know the rest of the story.”
9100. Thorson was dlowed to present his theory of the case as to why he confessed to the
murder and why that confesson was fdse. Therefore, any error committed by the trial court
in exduding testimony was harmless error. Thisissue is without merit.

XXVI. Jury Ingtruction D-2

9101. Thorson next argues that the trial court erred in refusing to grant Jury Instruction D-2,

which stated:
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The Court indructs the Jury that if there be a fact or circumstance in this case
susceptible of two interpretations, one favorable and the other unfavorable to
ROGER ERIC THORSON, when the Jury has considered such fact or
circumgtance with dl the other evidence, if there is reasonable doubt as to the
correct interpretation, you the Jury, must resolve such doubt in favor of ROGER
ERIC THORSON, and place upon such fact or circumstance the interpretation
mogt favorable to him.
The State objected to this indruction dating that the indruction was a drcumstantial evidence
indruction and the case was a direct evidence case. The trial court agreed and refused the
indruction. Thorson argues that this indruction is not a crcumdantia evidence indruction,
but is a burden-of-proof ingruction which would have explaned to the jury if conflicting
inferences are equally probable, the party with the burden must prove the loss.
7102. We addressed this exact indruction in Conley v. State, 790 So.2d 773, 791-92 (Miss.
2001) and Petti v. State, 666 So.2d 754, 756-57 (Miss. 1995). In Petti this Court affirmed

the trid court's refusal to grant the jury indruction and stated that we have “hed on numerous
occasons that it is only in cases congding entirdy of drcumdantial evidence that an
indruction mugt be given which requires the jury to resolve, in favor of the accused, doubt over
circumgtances susceptible of two interpretations . Id. a 757 (cting Medley v. State, 600
So.2d 957 (Miss. 1992); Barnes v. State, 532 So.2d 1231 (Miss. 1988)). This Court has hdd
that if a defendant makes an admisson on a ggnificant dement of the offense, the admisson
constitutes direct evidence. See Taylor v. State, 672 So. 2d 1246, 1270 (Miss. 1995); Mack
v. State, 481 So.2d 793 (Miss. 1985); Anderson v. State, 246 Miss. 821, 828, 152 So.2d 702
(1963). In the indant case, Thorson's confesson was introduced into evidence. Therefore, the
trid court did not err in refusing to grant Jury Indruction D-2. Thisissueiswithout merit.
XXVII. Jury Ingtruction D-16
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9103. Thorson next argues that the trid court erred in refusing to grant Jury Instruction D-16,
a mere suspicion indruction, during the culpability phase. The State objected to the instruction
as repetitious to ingdructions adready granted by the trial court. The trid court agreed and
refused the ingtruction. Jury Instruction D-16 reads.
The Court ingructs the jury tha under the law you do not have the right to
convict upon mere suspicion, regardless of how srong that suspicion might be.

You may not convict just because there may be a preponderance of the evidence
agangd ROGER ERIC THORSON or just because there may be a reason to

suspect that heis quilty.

Suspicion, no matter how strong or convincing, never rises to the dignity of

proof beyond a reasonable doubt. Before you may find ROGER ERIC

THORSON quilty, you must be convinced soldy upon the evidence presented

during thistrid that he is guilty beyond a reasonable doulbt.
The jury in the indance case was properly ingructed that they had to find Thorson guilty
beyond a reasonable doubt. Jury Ingruction D-1 stated, “Mere probability of guilty will never
warrant you in convicting the Accused. . . . You might be able to say that you believe him to be
quilty, and yet, if you are not able to say on your oaths, beyond a reasonable doubt, that he is
quilty, it is your sworn duty to find [Thorson] “Not Guilty.” Jury Instruction C-3 informed the
jury that “[b]efore you can return a verdict of guilty, the State must prove beyond a reasonable
doubt that the Defendant is guilty.” Jury Ingtruction S-2 cautioned the jury that if the State
faled to prove any dement beyond a reasonable doubt, the jury must return a verdict of not
guilty. Jury Indructions S-14 and D-13A adso informed the jury as to the burden of proof
which was required to find Thorson guilty of capital murder. Therefore, the trial court did not
abuse its discretion in refusng to grant Jury Ingtruction D-16 on the grounds that it was

repetitious. Thisissue is without merit.

XXVIII. Jury Ingruction D-15
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1104. Thorson next dams that the trid court ered in refusing to grant Jury Instruction D-15,
which reed:

The Court ingructs the jury that the testimony of a witness or witnesses may be

discredited or impeached by showing that on a prior occason they made a

datement which is incondgent with or contradictory to ther tetimony in this

case. In order to have this effect, the incondstent or contradictory prior

datement mugt involve a matter which is materid to the issues in this case. The

prior statement of the witness or witnesses can be considered by you only for

the purpose of determining the weight of beievability that you give to the

tesimony of the witness or witnesses that made them. You may not consder the

prior statement as proving the guilt or innocence of the Defendant.
The trid court refused the ingtruction after Thorson requested it be refused. Thorson conceded
that during the examination of the witnesses, he had attempted to impeach witnesses but had
been unable to do so. Therefore, an impeachment ingruction would be confusing. The trid
court agreed that such an indruction would be confusng and refused the instruction in an
atempt to reman condsent. The State dso objected to the indruction as repetitious. After
reviewing the record, we find that Thorson did not use any prior statements to impeach any
witnesses. Therefore, the trid court did not abuse its discretion in refusng to grant Jury
Instruction D-15.

XXIX. Prosecutorial misconduct
9105. Thorson next contends that prosecutorial misconduct occurred during his cross-
examination during the guilty phase of the trid and during the cross-examination of his mother,
Juanita Thorson, during the sentencing phase of thetridl.

A. Cross-examination of Thorson

1106. Thorson first contends that it was prosecutorid misconduct for the State to ask hm

questions that introduced racid matters into the trid after the trid court had admitted
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Thorson's confession in its entirety with the exception of a racid reference. Thorson contends
the State asked four questions directly related to the reference in the Statement. The State
questioned Thorson as to why he had sex with McKinney and whether McKinney was dating
ablack man &t the time of her murder.

1107. The State argues that Thorson falled to object to any of these questions. This Court has
repeatedly hdd that “[i]f no contemporaneous objection is made, the error, if ay, is waived.
This rule's gpplicability is not diminished in a capital case.” Foster v. State, 639 So.2d 1263,
1270 (Miss. 1994). See also Walker v. State, 671 So.2d 581, 597 (Miss. 1995). Therefore,
Thorson's falure to object a trid bars this cam from consderation on apped.
Notwithstanding the procedurd bar, thisissue is without merit.

7108. Before trid began, Thorson moved to suppress his statement. However, Thorson stated
that if the confesson was admitted, he would not object to the racid dur being diminated.
Therefore, the only thing excluded from the confesson was a single racid dur made by
Thorson during his video taped confesson. The tria court did not delete the portions of the
confesson which discussed Thorson's remarks about why he had sex with McKinney.
Thorson's statements regarding McKinney's dating a black man were dso found in statements
made to Dr. Gasparrini. When Thorson was questioned about his conversations with Dr.
Gasparrini, he stated he did not remember what was sad during the intervew. Therefore, there
was a bass for asking questions of Thorson when he clamed lack of memory of what he told
Dr. Gasparrini during the interviews.

1109. Thorson specificdly requested that the entire confesson be played to the jury, minus

one racid dur. Included in that confesson were references to Thorson and McKinney having
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sx. Therefore, there was no prosecutorid misconduct in asking these questions of Thorson
during cross-examination. Thisissue is without merit.

B. Cross-examination of Juanita Thorson
110. As to the cross-examination of Thorson's mother, Thorson clams that therewas
prosecutoria misconduct which amounted to error under Caldwell v. Mississippi, 472 U.S.
320, 329, 105 S.Ct. 2633, 86 L.Ed.2d 231 (1985). A Caldwell error occurs when the
prosecution mideads the jury into beieving that the respongbility for meking the ultimate
death pendty decison bdongs to some other paty. Id. The following exchange occurred

during cross-examination of Juanita Thorson:

WARD: Ma am, you have asked this jury not to kill your son.
THORSON: Right.
WARD: Do you understand, maam, that that's not what they would be

doing? They would just be rendering a decison based on what
your son had done?

SMITH: | would object to that, Y our Honor.
COURT: Sustained.
SMITH: He' s arguing the case.

COURT: Sustained.
111. Fird, the tria court sustained the objection made by Thorson; therefore, there isno
error. “This court has hdd that where an objection to a question is sustained and no request is
made that the jury be ingtructed to disregard the question, there is no error.” Caston v. State,
823 So.2d 473, 494 (Miss. 2002). See also Gardner v. State, 455 So.2d 796, 800 (Miss.
1984). Also the objection made at trid is different from the objection Thorson is now making
on appedl. At trid Thorson objected to the State arguing the case. Now Thorson is arguing a
Caldwell vidaion. “[A]n objection on one or more specific grounds condtitutes a waiver of
dl other grounds.” Doss v. State, 709 So.2d 369, 378 (Miss. 1996) (citing Conner v. State,
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632 So.2d 1239, 1255 (Miss. 1993)). See also Randall v. State, 806 So.2d 185, 212-13

(Miss. 2001). Notwithstanding procedurd bar, thisissue is without merit.
1112. In Caldwell, the Supreme Court held that an argument made to the jury that their verdict
a trid was not find because it was reviewable on appea diminished the jury’s responghility
in meking the determination as to what punishment Cadwell should suffer. 472 U.S. a 329.
In the indant case, the State asked Juanita Thorson if she understood that the jury would not
persondly carry out the punishment of death, but would render a decison on her son's action.
This comment did not midead the jury as to the importance of the decison which it faced.
Therefore, thisissue, too, is without merit.
XXX. Cumulative Error asto Federal Law
1113. Thorson next argues that if this Court concludes that the dams raised do not rise to the
level of reversble error done, pursuant to federal conditutiond law, Thorson is entitled to
relief based on cumulétive error. The Fifth Circuit has held that:
In Derden v. McNed, 978 F.2d 1453, 1454 (5th Cir.1992), cert. denied, 508
U.S. 960, 113 S.Ct. 2928, 124 L.Ed.2d 679 (1993), the en banc court
recognized an independent dam based on cumulaive error only where “(1) the
individud errors involved matters of conditutional dimensons rather than mere
violations of date law; (2) the errors were not proceduraly defaulted for habeas
purposes, and (3) the errors ‘so infected the entire trid that the resulting
conviction violates due process.”” 1d., quoting Cupp v. Naughten, 414 U.S. 141,
147, 94 S.Ct. 396, 400, 38 L.Ed.2d 368 (1973). Meritless dams or claims that
are not prgudicia cannot be cumulated, regardless of the total number raised.
Derden, 978 F.2d at 1461.
Westley v. Johnson, 83 F.3d 714, 726 (5" Cir. 1996). Therefore, this issue is without merit.

XXXI. Cumulative Error asto State Law
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9114. Thorson next argues that if this Court concludes that the claims raised do not rise to the
levd of reversble error done, pursuant to state congtitutiona law, Thorson is entitled to relief
based on cumulaive error. This Court has previoudy found no reversble errors. If there is "no
reversble error in any part, so there is no reversible error to the whole." McFee v. State, 511
So.2d 130, 136 (Miss. 1987). See also Caston v. State, 823 So.2d 473, 509 (Miss. 2002);
Hicksv. State 812 So.2d 179, 195 (Miss. 2002). Therefore, thisissue is without merit.

XXXII. Congtitutionality of Miss. Code Ann. § 99-19-101
9115. Thorson next contends that the Misssdppi capitd sentencing mechanism violates his
Eighth and Fourteenth Amendment rights and is, therefore, unconditutiond. Miss. Code Ann.
§ 99-19-101 has aready been determined to be conditutiond in numerous cases. Edwards
v. State, 737 So.2d 275, 307 (Miss. 1999); Billiot v. State, 454 So0.2d 445, 464 (Miss. 1984);
Coleman v. State, 378 So.2d 640, 647 (Miss. 1979); Edwards v. State, 441 So.2d 84, 90
(Miss. 1983). Therefore, thisissue is without merit.

XXXI111. Weight of the Evidence
9116. Thorson findly argues that his conviction was agang the overwhelming evidence
introduced at trid. He contends the trid court erred in denying his motion for directed verdict,
refusng to grant a peremptory indruction as to quilt and denying his motion for new trial. Our
standard of review regarding dams that a jury’s verdict is agang the overwhedming weight of
the evidence isasfollows:

In determining whether a jury verdict is againg the overwhdming weight of the

evidence, this Court must accept as true the evidence which supports the verdict

and will reverse only when convinced that the circuit court has abused its

discretion in faling to grant a new trid. Only in those cases where the verdict is

so contrary to the overwhedming weght of the evidence that to alow it to stand

67



would sanction an unconscionable injudtice will this Court disturb it on gpped.

As such, if the verdict is againg the overwhdming weght of the evidence, then

anew tria is proper.
Pruitt v. State, 807 So.2d 1236, 1243 (Miss. 2002) (citing Dudley v. State, 719 So.2d 180,
182 (Miss. 1998)). In Maiben v. State, 405 So.2d 87, 88 (Miss. 1981), this Court stated:

We have hdd in numerous cases that the jury is the sole judge of the credibility

of the witnesses and the weight to be attached to ther testimony. We have further

sd tha we will not set asde a guilty verdict, absent other error, unless it is

clearly a result of prgudice, bias or fraud, or is manifestly againgt the weight of

credible evidence.
(citations omitted).
f117. Thorson's video taped confesson was introduced into evidence and played for thejury.
In his confesson, Thorson stated that he bound McKinney's hands, gagged her with her
brassere and raped her. Then usng a towe, he removed dl fingerprints from McKinney's car.
Thorson asked McKinney if she would tdl anyone what had happened. Even though she indicated
that she would not, Thorson dit her throat. Thorson removed several items from the car and
began to wak away. McKinney was then able to scream for help, so Thorson returned to the car
and shot McKinney in the head. On the advice of his girlfriend, Patricia Cook, he washed his
hands and the knife in bleach and then buried dl the items he had removed from the car. Cook
then informed the police of Thorson's actions. In addition to Thorson's confesson, the State
introduced DNA evidence showing tha the semen found in McKinney matched the DNA of
Thorson. Viewing the evidence introduced by the State in the light most favorable to the verdict

returned by the jury, Thorson’s conviction of capitd murder is supported by the overwheming

weight of the evidence adduced at trid. Therefore, thisissue is without merit.
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CONCLUSION
1118. For the foregoing reasons, we dfirm both the judgment of conviction of capital murder
and the death penalty sentence as rendered in the Circuit Court of the Second Judicid Didtrict
of Harrison County.

1119. CONVICTION OF CAPITAL MURDER AND SENTENCE OF DEATH BY
LETHAL INJECTION, AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ.,, EASLEY, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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